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	1. Give brief answers for the following questions: 

I. Define ‘Mith’aq’.

Mith¯aq means a covenant and refers to an earnest and firm determination on the part of the concerned parties to fulfil the contractual obligations; it has more sanctity than ordinary contracts. The word Mith¯aq has been used in the Holy Qur’¯an in a number of places. Examples of Mith¯aq are the treaties in the early Islamic era between Muslims and other nations and the contract of marriage. The Holy Qur’¯an refers to the covenant between God and human beings (13: 20), treaty between nations or groups (8: 72 and 4: 90) and the contract of marriage (4: 21). As such, this term has more relevance with religious and social covenants than with economic or financial contracts.

II. What is ‘Aqd’?

‘Aqd, which lexically means conjunction or to tie, is synonymous with the word “contract” of modern law. Murshid al-Hayran has defined it as the conjunction of an offer emanating from one of the two contracting parties with the acceptance by the other in a manner that it affects the subject matter of the contract. According to Majallah al-Ahkam al-Adliyyah, an ‘Aqd takes place when two parties undertake obligations in respect of any matter. It is affected by the combination of an offer (Ijab) and acceptance (Qabul). Al ‘Inayah has defined‘Aqd as a legal relationship created by the conjunction of two declarations, from which flow legal consequences with regard to the subject matter. Among modern jurists, Abd al-Razzaq al-Sanhuri defines ‘Aqd as the concurrence of two wills to create an obligation or to shift itor to relinquish it. ‘Aqd is used in two senses: in the general sense, it is applied to every act which is undertaken in earnestness and with firm determination, regardless of whether it emerges from a unilateral intention such as Waqf, remission of debt, divorce, undertaking an oath, or from a mutual agreement, such as a sale, lease, agency or mortgage. In this sense, ‘Aqd is applicable to an obligation irrespective of the fact that the source of this obligation is a unilateral declaration or agreement of the two declarations. In the specific sense, it is a combination of an offer and acceptance, which gives rise to certain legal consequences.

‘Aqd, therefore, implies obligation arising out of a mutual agreement. The term ‘Aqd has an underlying idea of conjunction, as it joins the intention as well as the declaration of two parties. The Holy Qur’¯an has used the word in this sense: “O believers! fulfil your contracts (‘Uqud).”

III. Define the term ‘token money (Hamish Jiddiah)

In the case of binding promises, Islamic banks take token money from the promisee clients, which is the amount taken from them to convey seriousness in purchasing the relevant commodity/asset. In Arabic, this is called Hamish Jiddiyah – the margin reflecting the firm intention of the promisee. Banks hold token money as a trust and adjust it in price at the time of the execution of the sale. This means that Hamish Jiddiyah is taken before the execution of an agreement, as against ‘Arb¯un, which is taken from the buyer as part of the price after execution of the sale agreement. In cases where the bank undertakes some activities and incurs expenses in purchasing the asset for onward sale to the promisee, and the latter fails to honour the “promise to purchase”, the bank can recover the actual loss from the promisee; the excess/remaining amount of Hamish Jiddiyah will have to be given back to the client.

IV. What is a mouquf contract? It is a suspended contract. The following may be causes for suspending the effects of a valid contract:

a. Defective capacity of any of the parties, e.g. a transaction by a minor which has the likelihood of both benefit and harm is valid subject to ratification, which may be accorded by the guardian after the transaction and before the minor attains puberty, or by the minor himself after puberty if the guardian did not object before his attaining puberty. The status of such a contract is that if ratification is granted, it acts retrospectively from the date of the contract, but if ratification is refused, the contract becomes void.

b. Lack of proper authority, i.e. the person acting as agent does not have proper authority over the principal – the contract by a Fuduli (a person who is neither guardian nor agent, or if he is an agent, he transgresses the limits prescribed by the principal). 

c. The right of any third party. If the owner sells a property mortgaged by someone, it will be subject to ratification by the mortgagee. If a house owned by A is mortgaged with a bank, A cannot sell it, and if he enters into a contract to sell it, it will be a Mawquf contract. The bank would demand that his debt be paid first. It is important to observe that before ratification, the buyer has the right to revoke the contract but the mortgagor/seller has no right to revoke the contract of sale made by him.

V. What is the difference between communicative and non communicative contracts?

With respect to the consideration or counter value in exchange, contracts are of two types. The first are Uqood-e-Mu‘awadha, or compensatory/commutative contracts, as a result of which one party can get remuneration or compensation – like sale, purchase, lease and Wakalah contracts. The other kind is that of Uqood Ghair Mu‘awadha or non commutative contracts, wherein one cannot get any return or compensation – like contracts of loan (Qard), gift (Tabarru/Hibah), guarantee (Kafalah) and assignment of debt (Hawalah). 

Compensatory/commutative contracts like sale, purchase, lease and other remunerative agreements become void by inserting any void condition. Non compensatory/voluntary agreements do not become void because of a void condition. The void condition itself becomes ineffective. For example, a person enters into an interest-based loan; the condition of charging interest on the loan would be void but the loan contract will remain effective, the debtor will have to repay the loan/debt as it becomes due. Similarly, Gharar (uncertainty) does not invalidate non compensatory contracts; for example, jurists indicate that donation of a stray or unidentified animal or fruit before its benefits are evident or a usurped commodity is permissible, but their sale is not valid.

VI. Explain an invalid contract.

Contracts that do not conform to these tenets of Sharia or that involve any prohibited elements are regarded as invalid. An invalid contract is a contract that does not fulfil the following requirements:

• the form, i.e. offer and acceptance (Sighah);

• the contracting parties (‘Aqidain);

• the subject matter (Ma‘qud ‘alayh).

There are seven components in a contract:

• the concurrence of offer and acceptance;

• the unity of the Majlis (session/meeting) of a contract;

• plurality of the contracting parties;

• sanity or the power of distinction of the contracting parties;

• subject matter susceptible to delivery;

• the object (Mahall) defined;

• the beneficial nature of the object, in that trade in it is permitted as per Shari’a rules.

2. Discuss the elements of a contract according to Islamic Law. 

A contract comprises the following elements: the existence of two parties who must be capable of entering into contracts, i.e. they must be mature and sane; an offer (Ijab) and acceptance (Qabul); a legal (Sharie) basis of union between the two declarations and the contractual obligations; and free from all prohibited factors. The elements which must conform to the following:

Offer and Acceptance: Form of the Contract: The form (offer and acceptance) is the procedure or the means by which a contract is made. Juristic rules require that the offer should be in clear language and unconditional. There should be conformity of the offer and acceptance on the subject matter and the consideration and issuance of the offer and its acceptance should be in the same session. Despite some minor differences of opinion, jurists are of the view that a contract must be completed by offer and acceptance in the same meeting until one party acquires for itself the right to think over, to ratify or to revoke the contract later. The option of stipulation (Khiyar al- Shart) is a mechanism provided by Islamic law to overcome the problem caused by the restriction of unity of the session. This option makes a contract nonbinding for the party which has acquired that right for a specified period.

Elements of the Subject Matter: The subject matter of a contract may include the object of the contracts, a commodity or the performance of an act. The contractual obligation of one party according to Islamic law is the consideration for the contractual obligation of the other party. Detailed conditions in respect of subject matter in various types of contracts are different, but on the whole, the subject matter should be existing/existable, valuable, usable, and capable of ownership/title, capable of delivery/possession, specified and quantified and the seller must have its title and risk. If a nonexistent thing is sold, even with mutual consent, the sale is void according to the Shari’a.

Precise Determination of Subject Matter: The subject matter should be precisely determined with regard to its essence, quality and value. Determination can be made either by pointing or by detailed specification. In some cases, jurists allow a sale even if the goods have not been examined. In such a case the buyer is granted the option of sight after the contract. Thus, there can be two ways to determine the subject matter:

1. The subject matter is known and specified when the parties to the contract see and examine it at the time of the contract. If the subject matter is present in the session, the majority view is that its examination is necessary.

2. Sale by description. If the asset or property to be sold is known, like a house of the seller who has only one house, a description highlighting its specifications is deemed to be sufficient? However, if the seller has a number of apartments almost similar to each other, then identification of the specific unit is necessary for the contract to be valid.

Possession and Certainty of Delivery of the Subject Matter: The capacity to deliver the subject matter of the contract at the time of the conclusion of the contract is an essential condition of a valid contract. If such a capacity is lacking, the contract is void. The holy Prophet (pbuh) is reported to have said: “He who buys foodstuff should not sell it until he has taken possession of it”.

3. What are the elements of the subject matter for an Islamic contract? 

The subject matter of a contract may include the object of the contracts, a commodity or the performance of an act. The contractual obligation of one party according to Islamic law

is the consideration for the contractual obligation of the other party. Detailed conditions in respect of subject matter in various types of contracts are different, but on the whole, the

subject matter should be existing/existable, valuable, usable, and capable of ownership/title, capable of delivery/possession, specified and quantified and the seller must have its title and risk. If a nonexistent thing is sold, even with mutual consent, the sale is void according to the Shari’a. Similarly, the subject of a contract should not be a thing which is not normally used except for a non permissible purpose.

Activity

Produce a sample contract for an Islamic finance. 

Mr. A inherited a 2 flat bungalow from his father and has all the papers in respect of the house. The house is on 9, Okesuna street Shomolu Lagos, painted in cream colour and the only bungalow on the street. He is around 29 years of age and due to the requirement of his job he has to relocate to another town with his family. He contacted an estate agent that valued the property to be $110,000 being the price properties are going for within the locality.

Through the same agent Mr. A got Mr. B who is interested in the property in order to locate his block moulding factory because the location adjourn a new estate being developed. Mr. B is an entrepreneur and had been in business for more than 20years. Terms were agreed between the parties and Mr. B entered into a Murabaha with his Banker who supplied the fund for that purpose.  

With reference to the sample contract, point out main elements of contract reflecting their applicability on the Islamic Finance.

Both parties are adults and know exactly what their intentions were. There was an offer in terms of the value of the contract and an acceptance as well. The contract was not illegal and it was consummated under the relevant laws of contract within the Sharia tenet.
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