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	1. Give short answers for the following questions:

I. What is ‘ Hawalah’ in Islamic commercial banking?

Hawalah literally implies the transfer of something from one person to another or from one situation to another. Legally, Hawalah is an agreement by which a debtor is freed from a debt by another becoming responsible for it, or by shifting the responsibility from one person to another with the effect that a debtor is replaced by another debtor. It should be noted that Hawalah may be restricted or unrestricted.

In restricted Hawalah, the assignee has to pay from the asset or property of the assignor that is in the possession of the assignee. While unrestricted Hawalah is not restricted to payment being made from the assets/property of the assignor/transferor in the hands of the transferee–the assignor (debtor) does not act as creditor to the payer who undertakes to pay from his own funds and has recourse from the assignor provided that the payment was made by the order of the transferor.
Hawalah should take effect immediately – it must not be suspended for a period of time or concluded on a temporary basis nor must it be contingent on future unlikely events. However, the assignee will have to pay when the debt becomes due and it is permissible to defer payment of the transferred debt until a mutually specified date. Hawalah is a non-commutative contract and the assignee cannot take any remuneration for his service.

Assignment of debt is, therefore, allowed at the nominal value of the debt/debt instrument with recourse to the original debtor or the assignor if the assignee defaults in payment of the liability. It is a binding contract and not subject to unilateral termination. According to the majority of jurists, the obligation to pay the debt would return to the assignor in the case of bankruptcy or death of the assignee.
II. Discuss the value of money in Islamic loans and debts.

While in trading of goods it is permitted that the credit price of a commodity be different from its cash price, no value can be assigned to the time given for payment of a receivable once its amount is mutually stipulated. This is because money is not regarded as a lawful commodity for homogeneous exchange except in equal sums. One hundred dollars have to be exchanged for one hundred dollars only. It has been explained that time valuation is approved by the Shar¯ı´ah in business and trade and not in Qard or Dayn, because the latter are considered virtuous acts from which one cannot take any benefit.

The Shar¯ı‘ah does recognize a difference in value due to a time element, and does not prohibit realizing the time value of money in a business. What is prohibited is any claim to the time value of money as a predetermined quantity calculable at a predetermined rate not related to any real sector business. All currency notes (of various denominations) are factually homogeneous in that they all represent purchasing power (as dinars and dirhams did in the time of the holy Prophet) and are legal tender, their genus and ‘Illah are also the same. Therefore, a person who is to avoid loaning on Riba cannot resort to the sale or lease of currency notes, as they are not subjects of sale and lease like common goods and assets.

Similarly, government securities and bonds or savings certificates command value as gold or silver commands value and, therefore, are money. While gold or silver may serve as both Thaman and Mabi‘, bonds or currency notes reflect value only, as the latter have no value in the absence of the government authority and as such cannot serve as Mabi‘.
III. What is ‘HUSNAL QADHA? And how does it work?

This is the repayment a loan in excess of the principal and without a precondition is commendable and compatible with the Sunnah of the holy Prophet (pbuh). However, gracious repayment of debt is a matter of individual discretion and cannot be adopted as a system, because this would mean that a loan would necessarily yield a profit.
Husnal Qadha works in the following ways: Current account deposits in Islamic banks are considered loans and the bank is bound to return their full amount on call. Banks’ income from the business is pooled and allocated to various categories of deposits/liabilities on the basis of weightages, assigned in advance. Current accounts will carry no weightage. As resolved by the Islamic Fiqh Council of the OIC, the liability to return the loan (current deposit) will not be affected by the bank’s solvency or otherwise, meaning that the bank will pay the amount of the deposit irrespective of its profit or loss. The predominant Shar¯ı´ah ruling, therefore, is that such accounts are not eligible for a share in profits, as they are not subject to risk and there shall be no return payable on them. The relationship between the depositor and the bank in the case of such deposits is that of a creditor and debtor. Banks may indicate in the account opening form that they will invest the funds deposited under current accounts at their own discretion in any of the Shar¯ı´ah-compliant modes. Further, they will be at liberty to take service charges from the current account holders.

However, the general view in this regard is that some Shar¯ı´ah boards have ruled that current accounts may be eligible for gifts but not for profits. The Shar¯ı´ah supervisory board of the Faysal Islamic Bank of Sudan, for example, sees it as permissible to give prizes for deposits that bear no risk and, therefore, cannot get dividends. Such gifts may be given without prior knowledge of the account holders, so long as the prizes are varied and made on a non regular basis, in order to help mobilize the funds and to achieve a just reward distribution between account holders and shareholders. Most Shar¯ı´ah boards, however, do not favour such arrangements.

Another consideration is that a part of banks’ income comprises non-fund income earned from currency transfers or other “customer services”. As deposits in the current accounts are an important source of financial strength for banks, they can pass on a part of that income to such depositors as a gift provided no such prior inducement is given to such depositors and it does not take the form of a system of return or earnings on deposits.
IV. What is the difference between ‘sale of debt’ and ‘assignment of debt’?

Assignment of debt: in this there is recourse to the assignor or the original debtor if the assignee does not pay the debt for any reason. While on the other hand, sale of debt, the purchaser of the debt instrument has no recourse to the seller of the debt, and therefore, due to the involvement of Gharar and Riba, the sale of debt is prohibited, except in the case where it is subject to the rules of Hawalah.
V. What types of guarantee an Islamic bank can ask for in case of secured loans?

The Islamic bank can ask for the following kinds of guarantee:
· letters of guarantee;

· use of cheques (post-dated);

· promissory notes;

· freezing cash deposits;

· third party guarantees;

· Hamish Jiddiyah (earnest money taken from a prospective client to ensure the performance of any assignment or liability by him before execution of the formal contract);

· ‘Arb¯un (down payment taken as part of the settled payment taken after execution of the formal contract).
2. Describe the term ‘Muflis’/ insolvent according to Islamic commercial law. 

Muflis’/insolvent is a situation whereby a debtor is not able to fulfil is obligation. In such cases it must be ensured that the debtor is not resorting to fraudulent bankruptcy, in which case he can be pressed and even imprisoned for payment of debt. However, if a person is really in trouble and there is little chance of his ability to pay in the foreseeable future, he can be declared insolvent; all his assets will be sold and the proceeds distributed among the creditors on a pro rata basis. If some of the debts remain unpaid, he must be given time for easement. 

It should be noted that if a commodity sold on credit is still with the insolvent buyer in the same condition, the seller has the first right according to a saying of the holy Prophet and according to the majority of the jurists. 

3. Explain the terms ‘ Kafalah’ and Rihn’. What is their significance in Islamic commercial law?

In the Qur’¯an we come across: “If ye are on a journey and cannot find a scribe, RihnMaqbudah (a pledge) with possession (may serve the purpose)”. This is convincing proof of the fact that (i) a pledge is permissible, (ii) it makes no difference whether a person is on a journey or at home, (iii) transactions of this nature can take place even between a Muslim and non-Muslim.

Literally, Kafalah means to take on the responsibility for the payment of a debt or for a person’s appearance in court. Legally, in Kafalah, a third party becomes surety for the payment of a debt unpaid by the person originally liable. The degree or scope of surety-ship should be known and should not come with preconditions. It is a guarantee given to a creditor that the debtor will pay the debt, fine or any other liability. In the contract of Kafalah, a third party becomes surety for the payment of debt.

While Rihn, or pledge, is also a security for the recovery of debt if the debtor fails to repay it. In Rihn, the debtor hands over something as a pledge to ensure the payment of debt. Rihn is also regarded as a trusteeship; the creditor has to hold the pledged property as a trust.
Mutual consent/agreement is the basis for the validity of both contracts, as in other business transactions. The significance of the two in Islamic commercial law cannot be over emphasized, because the legality of surety provided by kafalah and pledge of security provided for in Rihn more than gives the creditor confidence that he can always recoup is money, which will encourage him to expand the facility to others. The fact that the nature of the contract is of mutual consent and understanding between the parties involved makes the implementation of terms of contract easier.  The fact that they are time tested mode of transactions even gives credence to the above.
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