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SECTION 1

I. How-do you define a contract?
A contract is a legally binding agreement between 2 or more parties, where there is a promise to do something in return for a benefit.  These contracts can be oral or written however oral contracts are difficult to prove and so written contracts should always be employed in the construction industry. Written contracts also allow for detailed consideration of the contents prior to signing. No 3rd party, that is not written into and has agreed to a contract, should suffer as a result of the contract. Laws that govern contracts are usually based on local and state laws and may be based on the location of the parties signing the contract.

II. What are the essential elements of a contract?
Within a contract there will usually be the following:

a)	Agreement - Both parties must agree to the contents of the contract, including the terms and conditions. The contract needs to be in clear unambiguous language and the agreement is finalised when both parties sign the contract. No contract is binding where there has not been agreement between both parties.

b)	Lawful Subject Matter - All contracts must comply with the state laws and public policies for the regions to which they apply. No contract should contravene the rule of law. For example contracts may not include fraud, arms, collusion, gambling and speculation. In construction it is unlikely that any of these would be acceptable however there will be other cases where these contracts are acceptable. For example a government contract to supply arms to a foreign country may be legal under UK and international law.

c)	Valid Consideration - Consideration means honouring reciprocal actions by all parties who have signed a contract. Considerations have to be real, valid and of value for a contract to be legal. By law all considerations are binding and given equal weight, whether or not the contract is fair. Acts of God, unilateral promises and impossible promises are not enforceable by the law as they are not viewed as 'real consideration'. All considerations have to be stated within the contract in unambiguous terms and not implied. Poorly written contracts can often lead to disputes when each party has different assumptions as to what is being delivered.

d)	Competent Parties - Only persons of sound mind, not minors or under the influence of drink or drugs can sign contracts. Courts can employ various tests to determine the mental capacity of a defendant and will take in to account factors such as whether one party was aware that another party was drunk when signing. 
Compensation may be obtained if a company providing services turns out to be incompetent, however cancellation of a contract with a public corporation does not necessarily warrant any compensation to be paid as a result of incompetence.

III. What are the advantages and disadvantages of a lump sum contract?

The advantages of a lump sum contract are that typically they will be arrived at following bidding such that all bidding parties are  providing comparable quotations. There is less likely be surprises for the client as the agreed price should be the total with no scope for variations due to unforeseen items, such as difficult below ground strata or delays leading to programme over-run The contractor will agree to deliver the whole project for this price and so the client will be able to arrange funding in advance and know that he will not go over budget. In this way the contractor is carrying the risk. Another advantage to the client is that there is no benefit of the contractor artificially escalating the costs in an attempt to receive additional payments, which can be the case with some negotiated contracts. An additional benefit to both parties is that as all costs have been agreed, the contractor will make every effort to finish as early as possible to keep his costs down.

The main disadvantage for the client is that as the contractor is carrying the risk, the price will be inflated to protect the contractor if costs escalate for unforeseen reasons. This means that the client will not necessarily get as good value for money. The client of course may still prefer this option due to the benefits detailed above.

IV. What is a cost plus percentage of cost contract?

This is a negotiated contract whereby payment to a contractor will be agreed to include an additional amount, expressed as a percentage which will be paid to cover a contractor's overheads. This means that as a project proceeds, a contractor will not have to meet all of the costs for materials and labour in advance, as the client will meet these costs. This helps to reduce risk to the contractor and also allows the client to spread their payments over a longer period. Payments relate to cost, and therefore to the speed with which a project is proceeding. The client will therefore need to see detailed accounts to determine amounts due.


V. How will you select the type of contract for a construction work?

Typically it will be the client who will determine which type of contract they wish to propose when going to bid/tender stage. They will usually try to reduce risk to themselves whilst still achieving value for money. Often the contract type will be chosen that strikes the preferred balance between these 2 factors, with the knowledge that is available at the time. The more risk they accept the lower the bids will come in however should the unforeseen happen, and costs escalate then they may wish that another contract type had been adopted. Lump sum contracts will tend to take the risk away from the client but at a greater cost.
In situations where only partial plans are available or for other reasons the scope can not be tied down, then a lump sum contract will not be possible as the contractor will not know the amount of work that they are taking on. In this case a negotiated contract will be preferred.

VI. What are insurance contracts?

This is a contract that covers all risks normally associated with a construction project. It will tend to be issued under joint names of the contractor and the client. It can protect against the cost of unforeseen loss or damages to building works, machinery movement, public liability, tools, plant (owned), plant (hired), business interruption and equipment erection & workers compensation. The contract will not cover liabilities due to negligence or oversight and claims can not exceed costs of damages or loss.


SECTION 2
"A particular type of contract is normally suitable for a particular situation." comment and describe with suitable examples.
Particular contracts will be suitable for particular situations. For example if a client wishes to construct an office block for which they have already had architectural and structural plans drawn up, and they have also had site investigations carried out giving ground conditions, then they may wish to go for a lump sum contract. They may feel that the risk of costs escalating is small and they can go to market with a tightly defined brief. Prices that come in from prospective contractors can be compared, like for like, and a preferred contractor selected. The contractor will then be bound by the agreed costs which the client will know in advance.
In  a situation whereby the full scope is less easy to define then a negotiated contract may be preferred. If for example a client is to bid to build a series of electricity pylons over a several mile stretch then there may be many uncertainties when bidding the contract. Ground conditions may be unknown making if difficult to know the foundation types required, the terrain may be unknown which would determine the number and height of the pylons, wind conditions relating to terrain may be unknown which will determine the type of pylons and size of structural members. In this case a prospective contractor may bid for the work however they would want a negotiated contract whereby their costs would be met as the project progresses with a percentage uplift which would form their profit. This way the client is carrying the risk of uncertainty such as deep expensive piled solutions, and the contractor can enter into agreement with the knowledge that unexpected conditions will not cost them, or worse still, but them out of business. As the design develops and the structures are modelled within their environments the client would meet any additional costs. The client would therefore have to use previous experience to determine anticipated maximum costs before embarking on the project or have protection from a suitable backer, such as government, before signing up to any legally binding agreements.
The specific negotiated contract type adopted would be considered by the client at the outset to try and minimise risk and costs.
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