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Marking Criteria:
 We expect the learners to write minimum one well expressed point in three lines against each allocated mark. This means one needs to write 15 lines with 5 well expressed points to get high grades for a 5 marks question.
For high grades use examples and illustrations where appropriate. 
	
1.  Give the brief answers to the following questions:

i.    Define the Term “Mith’aq”
Answer:  Mith’aq is the covenant which represents the intention or the earnest and firm determination of the involved parties to fulfill the contractual obligations as agreed in the contract.  It has more sanctity than the ordinary contracts entered into by parties.

ii.    What is “Aqd”?
Answer:  “Aqd”  or a contract refers to the creation of a legal relationship between two parties to fulfill the mutually agreed verbal and or stipulated obligations, from the time an offer (ijab) is made by one party and sealed by acceptance (Qabul) of another party.

iii.  Define the term “token money”  (Hamish jiddiah).
Answer:  Token money signifies the seriousness of the intention of client or a promisee, in purchasing an asset or a commodity at a later from the Islamic banks by giving these banks an amount of money in advance. The token money is being held in a form of trust, and will form a part of the purchase price at the time of the execution of the sale.

If the client reneges on his promise to purchase, the bank can recover the actual loss, and can return the excess of the token money as advanced back to the promise client.

iv.  What is a mouquf contract?
Answer:  A mouquf “mawquf” contract is a contract deemed as suspended, due to the following causes: 
1.  defective capacity of any of the parties involved;
2.  lack of proper authority, or transgressing of the authority of any of the parties in the contract; or, 
3.  there is a third party involved.

v.  What is the difference between commutative and non-commutative contracts?
Answer:  A commutative contract allows the party to be compensated or remunerated at the consummation of the contract in sale, lease, and wakalah.  It can become void when a void condition is inserted or stipulated in the contract.

Non-commutative contracts does not give rise to any return or compensation, such as in the contract of loan.  The insertion of a void condition does not render the entire contract void but would only make such condition ineffective.  

vi.  Explain an invalid contract.
Answer:   An invalid contract is a contract that does not possess all of the necessary elements - with regards to its form (offer and acceptance), with regards to its contracting parties and with regards to its subject matter , or that does not conform to the tenet, or that involves prohibitive elements such as Riba’, Gharar, or Qim’ar.



2.  Discuss the elements of a contract according to Islamic Law.
Answer:  According to the major jurists, there are three essential elements, containing sub-elements or components, which must exist in a contract in order for it to be considered valid.  These elements are:

1.  Offer (ijab) and Acceptance (Qabul).  Offer means a specific action, a proposal, in verbal or in writing, which shows the willingness of the maker to enter into a contract.  Acceptance is the specific action of the other indicating his assent to the offer.  

The offer is deemed to be terminated or cancelled - when the maker has withdrawn, one of the parties has died or has been deemed incapacitated, when the subject matter got lost or destroyed, the expiration of the contract has been reached, or the lapse of the time fixed for acceptance has expired.

In which case, niyyah or the intention must occur between the parties in the making of the offer and its acceptance.

2.  The Contracting Parties (Aqidain).  There must be an offeror and an offeree, or there must be a plurality of parties, a component, offering and accepting, in the contract.  Another component is that, the contracting parties must have the legal capacity (ahliyya) to enter into a contract.

Legal capacity means the intellectual and physical maturity that could give rise to discernment by a person that he is entering into a contract and will be bounded by its obligations.  It is the sanity or the power of distinction of the parties before entering into a contract.

3.  The Subject Matter (Ma’qud ‘Alayh).  It is defined as something which can be secured for use at the time of need.  Under this element, comes the sub-elements of:  an existing Object (Mahall) which should be existing or existable and capable to be owned, the subject matter being susceptible for delivery, and nature of the object being traded permissibly under the Shariah rules. 



3.  What are the elements of the subject matter for an Islamic Contract?
Answer:  The following are regarded as the essential elements of the subject matter of a Islamic contract:

1.  Precise Determination of the Subject Matter.  The subject matter should be precisely determined with regards to its essence, quality, and value – ascertained, known, examined, and agreed by the parties at the time the contract is entered into.  

Without its precise determination, the contract can become void or voidable, depending on the surrounding circumstances giving rise to the situation.

2.  Possession and Certainty of Delivery.  The subject matter must be in the physical or constructive possession of the seller at the time of the contract and there must be a capacity to deliver such subject matter at the time of the conclusion of the contract.

3.  Capacity to fulfill the objective of the Contract.  The subject matter should be able to fulfill the objective of the contract, and not appear to be an impossible object in a contract.

4.  Legality of the Subject Matter.  The subject matter should be free from any liens or legal charge before acceptance by the offeree.  In case the offeree consents to accepting the subject matter despite its liens and existing legal charges, a separate contract must be drawn for the security of the offeree. 

5.  Permissibility of the Subject Matter.  The subject matter should not fall under the express prohibitions which can make the contract considered void.  


 

Case Study:  Produce a Sample Contract for Islamic Finance.  Point out the main elements.


Agreement for Interest Free Loan

This Agreement is made at 27th day of January, in the year 2017,

BETWEEN

Mr. A, having its place of business at xxx, and residence address at yyy, with passport numbers 12345, herein referred to as “the Client” of the ONE PART.

AND

XYZ Bank, a duly incorporated company, having its registered office at xxx address, herein referred to as “the Institution”  of the OTHER PART.

WHEREAS, the Institution has agreed to give an Interest Free Loan to the Client on terms and conditions hereinafter appearing.

NOW, THEREFORE, THIS AGREEMENT WITNESSETH THAT –

1.  The Institution hereby agrees to provide the Client an Interest Free Loan (hereinafter referred to as “the Loan”) up to a maximum of AED 1,000,000 (One Million Emirate Dirhams) on the terms and conditions hereinafter confirmed.

2.  The parties hereto mutually agree that –

i. The Client undertakes to repay the loan without interest, on or before December 31,2020.

ii.  In case the Client fails to perform as per provision of this Agreement or any amount is required to be paid by the Client on a specified date and is not paid on that date, or any amount is payable by the Client under this Agreement within a specified period after the receipt of the demand of the Institution and such amounts have to be recovered through a litigation, a court may award solatium to the Institution to cover the expenses incurred in the recovery of its dues.

3.  As security for repayment of the Institution’s loan and/or all other sums payable as aforesaid, the Client hereby agrees and undertakes to give such security as may be acceptable by the Institutions and the terms and conditions of which shall be such as the Institution may determine.

IN WITNESS THEREOF, the Client and the Institution have executed this agreement on the day, month, and year hereinabove mentioned.

Witness                                                    CLIENT
1. _______________                               _____________________
2. _______________


Witness                                                    INSTITUTION
1. _______________                               _____________________
2. _______________



Identifying the elements:

1.  The offer, which is the loan that is interest free as offered by XYZ Bank to Mr. A.
The acceptance, which is the ascent of Mr. A to the take the interest free loan offered by XYZ Bank, hence, the execution of the contract taking place.

2.  The contracting parties, which in this agreement, are Mr. A and XYZ Bank.

[bookmark: _GoBack]3.  The Subject Matter, which is the Interest Free Loan.  The subject matter is precisely determined in the amount, and the loan is expected to be terminated at a precisely determined time.  Other conditions are also set in order to further identify the exact nature of the loan so that by the time it is entered, the contracting parties are presumed to be legally capable and are of sound mind.  
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