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	1. Give short answers to the following questions: 

I. What is Ijarah contract?

Ijarah is a contract of a known and proposed usufruct of specified assets for a specified time period against a specified and lawful return or consideration for the service or return for the benefit proposed to be taken, or for the effort or work proposed to be expended. In other words, it is the transfer of usufruct for a consideration, which is rent in the case of hiring assets or things and wages in the case of hiring people.

II. What are the two types of usufruct in Ijarah?

Property or assets: It relates to usufruct of any asset or property that is transferred to another person in exchange for rent.

Labour: It involves employing the services of a person for a wage

III. Is the sublease allowed according to Ijarah leasing concept?

Yes: it is permissible subject to the consent of the lessor. This can be provided in the lease agreement.

IV. How is the rent determined in Ijarah contract?

The determination of rental on the basis of aggregate cost incurred in the purchase,

construction or installation of the asset by the lessor is not against the rules of Shari’a, if both parties agree to it, provided that all other conditions of valid lease prescribed by the Shari’a are fully adhered to. Therefore, subject to mutual agreement of the parties to the lease contract, rental can be determined on the basis of aggregate cost incurred by the lessor for purchase/acquisition of the assets being leased. After the agreement is finalized, the lessor cannot increase the rent unilaterally and any agreement to affect the contrary would be void. If rental is once determined, there can be different rates for different phases based on any agreed benchmark during the lease period. Further, parties to the Ijarah contract can mutually agree during the lease period to review the lease period or rental or both.

V. Can Ijarah contract be terminated once made?

Yes: But through the mutual consent of the parties involve. Knowing well that, Ijarah is basically a binding contract, meaning that once executed, it cannot be revoked unilaterally. Unilateral and unconditional option to terminate a lease by any of the parties is contrary to the principles of justice and equity and, therefore, un-Islamic.

However, if the leased asset is damaged to the extent that it is no more able to give usufruct, the contract of Ijarah is terminated. Similarly, in the case of an impediment to achieving the normally expected objective of the contract, the lessee can terminate the contract.

VI. Is there any security of guarantee in Ijarah leasing? What is this?

Yes: Taking security is also permissible for the reason that the leased asset is handed over to the lessee as a trustee and he is required to protect the asset in his fiduciary capacity. He can be held liable for any damage to the asset if it is proved that damage has occurred due to any negligence on his part. In cases of such loss or defaults in payment of rental by the lessee, the lessor can recover the actual loss, excluding the cost of funds or opportunity cost in modern terminology, from the security. Any amount taken as income over and above the due rent would be Riba.
2. Discuss the essentials of Ijarah contract in details? 

The essentials of Ijarah are:

· It is a contract.

· Known usufruct is transferred.

· of a particular asset.

· for a specified time period.

· against agreed-upon rental.
Like other contracts, parties to Ijarah have to be capable of entering into contracts. The Less or provides the asset for benefit against rental. The lessee is considered “Ameen”, entitled to use the asset against payment of the agreed-upon rental only for the purpose specified in the agreement. He is liable for loss to the asset due to his negligence, but cannot be made liable for loss caused by factors beyond his control.

For the purpose of Ijarah, the subject matter giving usufruct can be divided into two types: property or assets, like houses, vehicles, residences, etc., and labour, like the work of an engineer, doctor, tailor, carpenter, etc. While the latter involves employing the services of a person for a wage, the former relates to usufruct of any asset or property that is transferred to another person in exchange for rent. Majallah divides the subject matter of leasing into three types, where the third one is letting animals.6 in this sense, the term Ijarah is analogous to the term leasing as used in modern business terminology.

In terms of the factors of production, the asset being leased should belong to the category of land – real assets that do not alter in original/physical form due to usage meaning that it should not be among the things that cannot be used without consuming their corpus, or a financial or monetary asset. It also implies that the less or, as owner of the asset, must bear the expenses and risks that are related to ownership.

The consideration of lease is Ujrah (rent or hire of things) or Ajr (wages in hiring ofpeople). If consideration is fixed in the contract, it is called Ajr al-Musammah (agreed rent or wage) and if it has to be determined by a judge or arbitrator, it is called Ajr al-Mithl.

It should be noted that Ijarah, in a way, is similar to the contract of sale, because in both cases something is transferred to another person for a valuable consideration. Accordingly, the benefit and the consideration in Ijarah must be known comprehensively to avoid conflict. However, the difference between Ijarah and sale is that in the latter case, ownership of the corpus of the property is transferred to the purchaser, while in the former, the corpus of the property remains in the ownership of the transferor (lessor), and only its usufruct, i.e. the right to use it, is transferred to the lessee against an agreed consideration and the ownership is not transferred. Ownership-related risks and expenses have to be borne by the lessor. If the lessee becomes owner of the corporeal property let in any way, such as by gift or inheritance, the Ijarah ceases to be in force.

In addition to the above, another big difference between sale and lease contracts is that the latter is always time bound, meaning that the lease has to terminate at any point in time, while sale implies definite transfer of ownership of the sold asset just after the sale is executed, along with its risk and reward.

Jurists are almost unanimous that Ijarah is valid for things which possess Manafa‘ah and which can be hired or utilized but their corpus or substance (‘Ayn) is not consumed. Goods like candles, cotton, food or fuel are suitable for sale, not for leasing or hiring. The great Hanafi  jurist Kasani explains that dirhams, dinars, bullion, etc. that are ‘Ain, not usufruct, and all those goods taking benefit from which is not possible without consuming them cannot be given on lease. Further, the genus of the subject matter (asset leased) and the rent should not be the same, e.g. house for house, ride for ride, etc.

It should be noted that, lease cannot be undertaken in respect of money, edibles, fuel, ammunition, etc. because their use is not possible unless they are consumed. If anything of this nature is leased out, it will be deemed to be a loan and all the rules concerning the transaction of loan shall accordingly apply. Any rent charged on this invalid lease would amount to interest charged on a loan. Further, the assets/goods taking usufruct from which is almost impossible, cannot become the subject of Ijarah, e.g. land hit by salinity to the extent that it is not capable of any production cannot be leased out. Ijarah is valid for permissible usufruct only with the consent of both parties to the lease contract. The asset should belong to the lessor as owner or as lessee of the actual owner with permission for sub-leasing. An asset jointly acquired or belonging to a number of people can be leased to more than one lessee.

The contract should be free from any Gharar element with respect to the nature of usufruct and its counter value and both parties should have knowledge of the nature of the contracted usufruct.

It is permissible to stipulate conditions for expediting the payment of rent or for salary and its delay or deferment, as agreed by the parties. The amount of rent or salary should be in accordance with the convention or the tradition of the locality and must be just and acceptable to both parties.
The following points should be bear in mind when considering an ijarah contract:

· The contracted usufruct has to be ascertained to avoid any dispute.

· The lease period must be specified. However, in the case of a wage/service, any of the two, i.e. the amount of work or the time period for a job should be known.

· Benefiting from the hired goods should be possible. As such, lease of a nonexistent asset for usufruct of which a description cannot be determined precisely is not allowed, because such Gharar about the description and the time may lead to disputes. In other words, the purpose of the contract must be capable of being fulfilled and performed.

· The handing over/delivery of the contracted goods for taking their benefit is essential. No rent becomes due merely because of execution of the contract, unless the subject of the lease is delivered and made available to the lessee. However, advance rent can be taken when availability is ensured for the period of the lease.
· In the case of workmen or service, the contracting person should be capable of under taking the job. Therefore, hiring a runaway animal for riding, or usurped assets is invalid.

· The usufruct of contracted goods must be lawful, meaning that the purpose of Ijarah should not be unlawful or Haram.

· The usufruct should be conventional or according to the tradition of the people.

· As indicated above, according to Hanafi jurists, rent does not become due merely with the lease contract; the emergence of usufruct is necessary for this. Shawafi‘i however, are of the view that rent becomes due and payable when the lease contract is finalized, because they presume that the existence of the usufruct will be materialized by use of Mu’jar (asset being leased) by the lessee. This implies that even according to Shawafi‘i, rent becomes due when the asset is in the possession of the lessee and he is in a position to use it according to his requirement.
However, if the asset to be leased is yet to be purchased as per the request of the prospective lessee, the lessor can demand payment of earnest money to ensure the latter’s commitment to take the asset on lease when purchased by him. If the customer breaches his promise and the Ijarah contract is not executed for any reason attributable to the lessee, the lessor may retain the amount of loss incurred by him in making and processing the lease contract, purchasing the asset, leasing it to any other or disposing of it in the market, and give back what is in excess of the actual cost and damage he has suffered.
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