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Marking Criteria:
 We expect the learners to write minimum one well expressed point in three lines against each allocated mark. This means one needs to write 15 lines with 5 well expressed points to get high grades for a 5 marks question.
For high grades use examples and illustrations where appropriate. 
	Please insert your completed assignment ( in word format)  here:


1) 
I. Mith’aq can be defined as; an agreement with a sincere and intense conviction to uphold and fulfil contractual obligations by parties involved in the contract.


II. Aqd is concerned with the underlying obligations, which form the contract. When entering a contract unilaterally or bilateral you enter into an agreement, within this agreement lay obligations. Within Islamic law the obligations are the actions that parties have agreed to. These obligations can be categorised in two ways, Ibadat and Muamalat. 

Ibadat refers to the Islamic tenets, hence no contract can be valid if its obligations are prohibited by Islam, furthermore, it will also look at the intention of parties, for example if I decided to enter a partnership for a shop and knew that my partner would sell alcohol there because it is an off-licence, then the underlying cause of the shop is prohibited in Islam therefore the contract would be void and unenforceable.

Muamalat refers to the normal dealings necessary for transactions, within Islamic Banking and Finance the dealings are dependent upon the type of business at hand as different types of transactions lend for different types of obligations and rules to be adhered to, these would be laid down in written form and thus can be enforceable as long as they don’t contradict the Ibadat rules.

 Notes: Ahd is generally a unilateral promise, which usually entails one party promising to do something or give something which can be enforced legally once the other party has accepted the promise. It legally binds the promise maker - offeror to fulfil his obligations but does not enforce the offeree to act or accept. Ahd can also be used with regards to bi lateral agreements, here both parties exchange promises to do or give something with consideration. Due to the consideration given both parties are now legally bound to preform on their promises. Here the key element is based on promise to fulfil obligations, examples of which are Diminishing Musaharakah and Ijarah, in both parties agree ownership will be transferred if the debtor pays the creditor per the agreement.

III. Token money can be defined as consideration in Ahd WAdah promise agreements. They are taken from the promise to show that they are serious about the promise. Islamic banks will hold the token on trust and then deduct it from the final price once contracts have been concluded. If the promise were to back out of a deal then the bank would use the token to pay for any expenses they had incurred on behalf of the promise, for example purchasing commodities.
IV. A Mouqaf contract is a suspended contract or a withheld contract delayed contract it occurs; 
1. Where one party may not have yet reached puberty and therefore the legal maturity to conclude the contract, the minors Guardian can conclude it before he reaches puberty. But if the guardian refuses then the contract is void.
2. Where an agent is acting in dealings but does not have the legal authority to conclude, again the principal would need to conclude the contract for it to be fulfilled. 
3. Where a third party has rights, the contract will be delayed or suspended until the third party has given permission and issues relating to third party rights have been dealt with. In case of a mortgage. A can sell to C but the bank would demand the payment of its debt first.

V. The differences between commutative and non-commutative contracts are; Commutative contracts allow parties to seek compensation for considerations made.
Non-commutative contracts do not incur considerations as it is illegal and so no compensation can be sought.


VI. An contract can be deemed invalid or void in the following ways;
1) Riba, Qimar and Maisir forming a part of the contract or Ibadat obligations are in breach, for example a business goes against one of the tenets of Islam either as a whole or through intention -buying an alcohol shop or where the lessor leases a car knowing well that the lessee will use the car to do something criminal. The contract or the subject matter causes harm to parties or the public. 
2) One or all parties to the contract are not of sound mind or the required maturity.
3) The offer or the acceptance has been made unclearly.
4) The subject matter within the contract, doesn’t exist, is unusable and therefore has no value.
5) It cannot be owned or it has a legal charge and therefore is considered a debt and debts cannot be sold on
6) The subject matter is not specified, delivered, or quantifiable 
 Offeror does not hold the title or the risk of the subject matter. Note Salam contracts are still legal as deferred delivery is part of the transaction, and within this contract all other legal rules have been followed.
7) The subject matter wasn’t identified or specified (sale of apartments should specify and identify the unit being actually sold)
8) Consideration or price of the contract was not agreed and fixed before the contract was concluded. There should be one fixed price.
9) The contract was not formally concluded either through written spoken or through a gesture like a handshake.
10) Fraud, misrepresentation, oppression or force was used.
11) The subject matter brings about uncertainty Gharar, for example selling dates that have not grown as A grade dates to be sold through deferred delivery would be invalid as there is uncertainty on how the fruits will bloom, they may not end up being an A grade.


2) Islamic law looks at the following intrinsic elements when considering the validity of a contract; the form, i.e. offer and acceptance (Sighah), the contracting parties (‘Aqidain) and the subject matter (Ma‘qud ‘alayh).  

Sighah- Offer should be made in clear language and unconditional and so once accepted parties are bound by it.  The offer and acceptance can be written, spoken or through gesture either implicit or explicit however it must be made clearly. The offer and acceptance must also be accomplished within the same meeting this is referred to as the unity of the session. If the contracts are not concluded within the unity of the session, then the offer is no longer valid and cannot be enforced after the conclusion of the meeting. However, A party can ask for extra time to think – Khiyar Al Shartabout the obligations they wish to enter without either party being bound by the contract, again once the time has lapsed then the offer is no longer enforceable. This stops parties from taking advantage of the restrictions placed within unconditional offers. The offer it self must not contain riba, or any other condition that would be prohibited by the tenets of Islam as if it did it would cause harm to parties or the public.

Aqidain- Parties must be; of sane mind, be free to consent, be mature and have reached adolescence (it not a guardian may support them). This acts as a safe guard, and protection from those corrupt people who wish to take advantage of the less fortunate.

Maqud alayh- The Maqud alayh must be in possession of the seller, which means the seller owns and holds the risk of the Maqud alayh.  This is necessary to transfer ownership, if you do not have ownership then how can you transfer the subject matter,
All relevant matters concerning the Maqud alayh must be disclosed and must be done so without false impressions or deliberately misleading facts as to do so would mean you are causing harm to another and thus going against the Islamic tenets.
Where applicable the Maqud alayh must be defined, specified and quantifiable to remove the chance of Gharar (uncertainty), which is prohibited.








3.Elements of subject matter are;
Seller must be in possession of the subject matter amounting to ownership and risk liability.
Islam must not prohibit it and therefore must be legal under Islamic laws.
It must be clearly; defined, quantified, specified and valued.
The date and time of delivery to the buyer must be stated.


Activity:

Example of Islamic finance


Riyadh Car Leasing Co.

1. Parties of the Lease
A. Riyadh Car Leasing Co. is the first party and identified as lessor herein.
B. Tasneem Patel is the second party and identified as lessee herein.

2. On 30th August 2016 an agreement between Riyadh Car Leasing Co  and  Tasneem Patel was reached to lease the asset a Black BMW registration plate BL3 3HA1.

3. The lessor leases the following asset a Black BMW registration plate BL3 3HA1 to the lessee from the date starting 31st October 2016 until the date ending 31st December 2016, for the total rent of £1700.

4. The lease enables the lessee to use the Black BMW registration plate BL3 3HA1 for leisurely use and for commuting to work use.

5. The rent is payable by the lessee on a weekly instalment plan over 8 weeks. 

6. The sum of £212.50 is payable on the following dates; 6th November, 13th November, 20th November, 27th November, 4th December, 11th December, 18th December, 25th December and 31st December All dates are within the year 2016.

7. The lessor delivers the asset, its keys and all relevant documents to the lessee on the 31st October 2016, whereby the lessee inspects the asset to check it is fit for purpose and use.

8. The lessor provides insurance cover for the asset Black BMW registration plate BL3 3HA1 which is fully comprehensive and inclusive of its use starting from the 31st October 2016.

9. The lessor remains as the owner of the vehicle. The lessor carry’s  out and is responsible for any major maintenance or repairs to the asset Black BMW registration plate BL3 3HA1 that could affect its normal use, this includes damages caused by natural, operational use or human use but omitting causes caused by the improper use of the lessee.

10. The lessee is responsible for the regular operational maintenance of the asset Black BMW registration plate BL3 3HA1.

11. The lessee delivers the asset, its keys and all relevant documents to the lessor on the 31st December 2016, whereby the lessor inspects the asset to check it is fit for purpose and use.

12. The lessor holds the right to terminate the lease due to the lessee not adhering to the terms of the contract.


	Date 
	30th Aug 2016
	Date
	30th Aug 2016

	Authorised Lessors name
	Daniel Wall
	Lessee name
	Tasneem Patel

	Signature of Lessor
	DWall
	Signature of Lessee
	TP








Why is this contract ok?
1. The parties are clearly identifiable.
2. Offer and acceptance has been concluded on one date.
3. The subject matter has been defined, specified and identifiable
4. The subject matter is lawful.
5. It subject matters use is clearly defined
6. Delivery date is clear.
7. Ownership is clear and therefore risk and liability of the asset can be ascertained.
8. Payments are defined.
9. Return date is defined
10. The duration of the lease is defined.
11. The asset it self has value in its use and as material
12. The lessor has possession of the asset, as he will make the delivery.
13. Parties have signed and shown acceptance through signing a written document
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