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1. Give short answers for the following questions:      

I. How do you define a contract? 
A contract is an agreement enforceable by law. Only the parties to the agreement are bound by the terms of the contract, anyone who is not a party can neither benefit nor suffer from it. However, if the contract is made keeping in view the benefit or suffering to a third party, like third party risk, then such benefit is enforceable at law. Contract laws vary from state to state. Thus, the law governing a specific contract will be determined by the place where the contract was made or by the place of residence of the parties. Construction contracts state that all disputes will be decided by the engineer in charge and that his decision shall be final. This holds only so long as it is acceptable to both parties on a voluntary basis. No clause in a contract can deny either party to submit a dispute to a court for settlement. The place of court has to be decided when the contract is being drawn up.

II. What are the essential elements of a contract? 
For a contract to be enforceable at law, it must contain some essential elements described in subsequent sections. If any of the elements is absent, it can void a contract. 
Agreement 
For a contract to exist mutual understanding and assent as to terms of the agreement is essential. The wording of the contract should be such that the intended meaning is explicit and clear. Generally speaking, signatures of both parties on the document indicates an agreement. However, under certain circumstances, the contract may be nullified there is sufficient evidence to show that there was no real agreement.
Lawful Subject Matter 
Subject matter against public policy is imperceptible and difficult to define except in situations where it conflicts with the interests and welfare of society and the obstruction of justice. Contracts that restrain competition or collusion in bidding to create a monopoly are contracts against public policy. If a person enters into an illegal contract unknowingly, it is not a basis for seeking relief in case of loss or damage. Contracting parties are assumed to be aware of all legal implications before signing the contract.
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Valid Consideration 
Legally speaking, consideration means an act of one party in return for an act or promise of the other. The requirement of the law of contracts are satisfied if the consideration is real, valid and valuable. The function of the law is to assure that the consideration on which the contract was based and not to judge its fairness or adequacy.
Competent Parties 
Laws related to the competency of any contracting parties differ from state to state. Any one acting in good faith may enter into a binding contract provided he is not a minor, insane or in a drunken state. A contract made with a minor is not enforceable against the minor but is enforceable against the other party. After a minor attains 21 years of age, he may affirm a contract made previously and make it binding. If a minor obtains possession of goods through an illegal contract, he cannot keep the goods. A contract with an insane person or made when in a drunken state is legal (in some states) if made in good faith and if the person knew what he was doing. 
Provisions of the Law with Regard to Form 
There are certain types of agreements which must be in writing and "signed by the party to be charged" before they can be enforced at law. It is good business practice that all contracts be written and signed by the contracting parties for the purpose of record in the event of disputes. This is especially so for construction contracts where the services to be furnished are usually complex and there are many promises and conditions in the agreement.

III. What are lump sum contracts? Where is a lump sum unsuitable? What are the advantages and disadvantages of a lump sum contract? 
A lump sum contract is one in which the contractor agrees to do some work for a fixed lump sum amount. The payment may be made in the form of partial or running payments on the actual progress of work. The consideration named is one and entire, so the contract is indivisible. There are two main objections in this form of a contract: 
a) it assumes that the amount of work necessary and all risks and liabilities can be anticipated, b) the bill of quantities prepared by the competitive firm are identical so that all tenders are strictly comparable. 
A lump sum contract is preferred where the type of construction work is more or less standardized and where it is impracticable to break down the work into, various heads due to a number of operations necessary to complete the  work. For a lump sum contract, the plans and specifications should be comprehensive and must include complete details and full requirements of the jobs. The owner has the distinct advantage with such a contract because the tender shows him exactly what the work would cost him. Besides that, he need not engage staff to maintain accounts of exactly what work has been done and materials supplied during each month. 
Lump sum contracts have the following special features: 
a) Provision is made for the ordering of extras and omissions. 
b) It is unnecessary to re-measure the whole work except variations or extras and omissions. c) The contractor is allowed to access the site to familiarize himself with the nature of the soil and other conditions.
d) Conditions for the execution of work and time for completing are predetermined and mentioned. 
e) Excessive variations and omissions are not expected. 
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f) The work to be done and the materials to be used are shown on the drawings and fully described in the specifications. 
A lump sum contract is unsuited for following: 
a) Difficult foundations in which the extent of excavation cannot be ascertained, how many piles will be required, how difficult shoring and dewatering of the foundations will be and how much time will be required to complete the work. 
b) Excavations of indeterministic quantities and nature of soil, that is, where the bidders do not know how much work of excavation involves rock or blasting in place of ordinary soil. 
c) Structures that involve additions 'and alterations and those requiring maintenance during the course of execution of the work, 
d) Projects that are subject to hazards such as extremely cold weather, floods and other situations beyond the control of the contractor. 
e) Emergency works which may have be to carried out without sufficient time for preparing detailed plans before calling for quotations.

IV. What is a cost plus percentage of cost contract? 
This is the oldest type of negotiated contract where the contractor's profit is a fixed percentage of the actual cost of the work. Like all negotiated contracts this type allows starting construction before plans are completely developed, thus saving time on completion of urgent projects, and the owner can make any desired changes in plans and specifications as the work proceeds. It has the disadvantage to the owner in that the contractor's compensation increases with increase in construction cost. Thus, there is no incentive for the contractor to economise during construction. A cunning contractor may deliberately inflate construction costs to get corresponding increase in his fee. This may be done by padding payrolls, taking commissions on materials purchased, etc. It is not recommended for general use, though extra work and change orders are handled satisfactorily.

V. How will you select the type of contract for a construction work? 
Though the selection of the type of contract form is, strictly speaking, a function of the owner, it usually depends on the engineer to furnish recommendations on which the owner may base his decision. In making the decision the fundamental differences between competitive bid and negotiated contracts should be clearly understood and kept constantly in mind. A competitive bid contract is a straight forward business transaction in which the owner takes his chances in an open market. He agrees to pay a specific price for a definite service, and constant inspection and supervision are required to make certain that the service is completed in the manner prescribed in the contract. In contrast, under the usual types of negotiated contract the owner and the contractor are partners with a common objective, namely, to complete the work in accordance with the owner's requirements as quickly and as economically as possible. In this case emphasis is on the control of expenditures, which are reimbursable to the contractor, as well as on inspection and supervision of his workmanship. 
It will be advantageous to the owner to adopt a competitive bid contract when sufficient time is available to work out the plans and specifications in detail, thus minimising costly changes and extra work orders at a later date; when activity in the construction industry is at a low ebb, thus insuring keen completion and lower bids; and when some control can be exercised on the quality and character of the bidders. 
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A negotiated contract will be indicated when it is desirable to begin work before completion of detailed plans and specifications, thus assuring earlier completion of the work; when the requirements of the project cannot be determined definitely in advance of the early phases of construction; or when the nature of the project is such that an accurate estimate cannot made for bidding purposes. 
When a decision has been made between a competitive bid and a negotiated contract, an analysis of the unique features of the project will usually indicate the most suitable variation to adopt. This selection will be as significant as that determining die general type. 
When a competitive bid contract is selected, a decision must be made between the lump sum and unit price types. This will be based upon the type of construction involved. In general, the lump sum contract is used for building construction, equipment and machinery. The unit price form is used for most kinds of engineering construction, such as bridges, clams, highways and foundations. However, local conditions may lead to exceptions to these rules. 
When the owner decides upon the use of a negotiated contract with a selected contractor, the choice of the type of contract will usually be restricted to one of the variations of the cost-plus-fixed-fee form, in view of the disfavour in which the cost-plus percentage type is held by most engineers. The particular variant to be adopted will depend on local conditions or personal preference. It should, however, be noted that practically all variations introduce additional speculative into the contract as compared with the straight forward fixed-fee basis and in most cases complicate the provisions of the contract unnecessarily. An exception to this rule is found in construction work to be performed in remote and primitive areas. For these conditions an incentive type contract is indicated. 
It should be noted that a contract may be negotiated on a lump sum or unit price basis as well as on a cost-plus basis. Ordinary, however, this would require relatively complete plans and specifications, and in most instances, it would be to the owner's advantage to obtain competitive bids.

VI. What are insurance contracts?  
It is standard practice that construction contracts require the contractor to provide certain insurance coverages. Construction contract make the contractor responsible for obtaining coverages such as worker's compensation insurance, employer's liability insurance, and comprehensive general liability insurance. Property insurance to protect the project and liability insurance to protect the owner may be made the responsibility of either the owner or the contractor, depending on the contract. There are many types of special insurance often required in a contract when the construction involves unusual risks or conditions. An insurance policy is a contract under which the insurer promises, for a consideration, to assume financial responsibility for a specified loss or liability. The policy contains many provisions pertaining to the loss against which it affords protection. The law of insurance is identical with the law of contracts. A loss suffered by a contracting firm by its own deliberate action cannot be recovered under an insurance policy. But, negligence or oversight on the part of the contractor will not generally invalidate the insurance contract. The contractor must pay a premium to the insurance company as the consideration against the promise of protection to cover the designated loss. For the policy to become effective, the premium has to be paid in advance and most insurance companies on the same. If the contractor suffers a loss covered under the insurance policy, the contractor cannot recover more than the loss; that is, a profit cannot be made at the expense of the insurance company.
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2. "A particular type of contract is normally suitable for a particular situation." Comment and describe with suitable examples.
It means different projects have different and unique characteristics therefore we can always choose the appropriate contract to the certain construction project which suits it.
The type of the contract is affected by many factors e.g. 
· what kind of relation does the owner want to create with the contractor (competitive bid contract or negotiated contract)
· the level of the preparation of the drawings and specifications (lump sum contract or unit price contract) 
· the owner’s requirement regarding how to select the contractor, 
· how the owner wants to motivate the contractor to achieve better quality or making extra profit for both party (cost plus fixed fee contracts with a bonus clause, cost plus fixed fee contracts with a profit sharing clause)
· whether all the unit determinable before the project or some changes will probably happen during the execution (combined lump sum and unit price contracts)
· the owner of a construction project desires to deal with only one party for all services, both engineering and construction as a "turnkey project" (combined engineering and construction contracts)
· when many firms combine their assets, plants and personnel to undertake a project (joint venture contracts)
· the entire work is supervised by the contractor including purchase of  materials, labour, and letting of subcontracts (management contracts)
· when the owner does not know what the work will cost in advance (cost plus a guaranteed ceiling price contracts)
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