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1.1 – How would you define a contract?

Any agreement backed by law is known as a contract. An agreement between an organisation and an outside provider of a service or materials is a contract. To limit misunderstandings and make them more legally binding, contracts are usually written documents that describe the obligations of both parties and are signed by those with authority to represent the interests of these parties. A construction contract is a legally binding agreement between two parties such as the client and the contractor. It is based on policies and conditions recorded in document form. The client has full authority to decide what type of contract should be used for a specific construction project and to set forth the legally binding terms and conditions in a contractual agreement. The laws which govern contracts are usually based on local and domestic laws however they can be based on the location of the parties signing the contract. Disputes are generally settled in court although they may be settled by the engineer-in-charge, provided both parties have already agreed to this course of action. 



1.2 – What are the essential elements of a contract?

The essential elements of a contract are : 

· Agreement - Contracts must ensure that both parties agree to the terms and conditions. They must be written in a clear-cut and understandable fashion and they must be simple and clear in meaning to all signatories. An agreement is finalised when all parties sign the contract. A contract can be cancelled or annulled if it turns out that there was no actual agreement between the parties. 



· Lawful Subject Matter - No contract signed must flout or disregard the rule of domestic law or public policies. Any contract which ignores any of these conditions would be declared illegal. Care must be taken to ensure that the subject matter of a contract is not in breach of public policies. Contracts are binding on people who signed them ignorantly without understanding the implication of the content of the contracts.



· Valid Consideration - Consideration means undertaking reciprocating actions by parties who have signed a contract. Considerations must be real, valid and valuable for the contract to be legal. The law protects all considerations and does not judge whether the contract is fair or not however the law will mediate in situations involving liquidated damages or debts. Acts of God, unilateral promises and impossible promises are not enforceable by the law because they are not viewed as real consideration. All considerations need to be stated unmistakably in the contract and not implied in order to avoid misunderstanding. 



· Competent Parties - Only persons who are sane, of legal age and not mentally impaired by alcohol or drugs can legally sign a binding contract. The law rules on competency issues at all levels of the contract. It restricts the type of contract someone may enter into and the extent to which the contracting parties may exercise their technical competency in executing a project. When a contract with a private corporation fails because the contractor was incompetent, the corporation may be able to obtain compensation for services rendered. However, cancellation of contract with a public corporation does not warrant any compensation to be paid as a result of incompetence.



1.3 – What are lump sum contracts? Where is a lump sum unsuitable? What are the advantages and disadvantages of a lump sum contract?

Lump sum contracts are ones that involve the provision of a fixed amount for the whole duration of the construction project. This contract assumes advance knowledge of the scope of work to be undertaken and all associated risks as well as assuming all bill of quantities submitted are identical. This can be paid in instalments or paid upon the conclusion of certain pre-determined conditions such as completion of each phase of the project. This type of contact is perfect for construction projects where specifications, quantities of resources and all associated costs are defined in the tender. The main advantage of this type of contract is that no extra personnel should be required for inspecting work and for quantifying the rate of material consumption. 

The advantages of a lump sum contract include the fact that the overall cost will be determined from the start, placing a low risk on the client but a higher risk on the contractor. Working conditions and date for completion of the project are usually determined in advance. Contractors will then usually assign their best personnel with the intention of completing the job on time and within budget to avoid further costs that have not been agreed. Contractor selection is also easier as comparison between tenders is transparent. Only variations, extras or omissions of work need to be remeasured and not the whole work. Some disadvantages are that changes to agreed terms are difficult and costly and the contractor is free to use the lowest cost of material, equipment and methods. The tendered price may also include high risk contingency. Sometimes competent contractors may decide not to bid to avoid a high-risk lump sum contract. 



1.4 – What is a cost-plus percentage of cost contract?

A cost-plus percentage of cost contract is a method of payment to a contractor in which an additional amount of money, expressed as a percentage, is paid by the client to cover the contractor's overhead costs and providing them with a percentage profit. With this type of contract, the contractor takes a fixed percentage of the total cost of the project as his profit. The main advantage of cost-plus percentage of cost contracts is that work may start before plans are fully drawn up allowing clients to make amendments to the original plan as work progresses however they come with the risk of contractors inflating the overall cost of construction in order to make more profit by inflating worker payments or the cost of material. 



1.5 – How would you select the type of contract for a piece of construction work?

After the project management team develops an understanding of what works will be outsourced and defines the type of relationships that are needed to support the execution of the project plan, the procurement team begins to develop the contracting plan. The contract plan defines the relationship between the project and its subcontractors. It is the responsibility of the client to select the most suitable type of contract based on which contract gives the best comparative advantage. The different types of contracts should be analysed carefully depending on the nature of the project and the reputation of the contractor to identify the best contract option. Competitive bid contracts are suitable when the owner has time and detailed plans are available to plan construction and the scope of work. Lump sum contracts may be chosen dependent upon the type of construction to be undertaken. Negotiated contracts are suitable for projects requiring fast completion when only partial design and specification details are available to start the project. The cost-plus fixed fee contract may also be suitable on these occasions. Negotiated contracts could also take the form of lump sum or unit price contracts provided complete plans and specifications are available but usually the best choice is a competitive bid contract.



1.6 – What are insurance contracts?

This is a policy that covers all risks associated with a construction project, commonly issued under the joint names of a contractor and a principal client. Cover usually protects against the cost of unforeseen loss or damage to building works, machinery movement and public liability, as well as construction plant during the construction period but may be extended to include the maintenance period too. In addition, cover can be included for tools and plant owned by the policy holder as well as for hired plant. This type of policy can be extended to include a range of additional covers such as public liability, business interruption and equipment erection. The insurance contract forms part of the main contract between the owner and the contractor. The type of contract will determine whether the client or the contractor assumes responsibility for the property insurance component. The insurer, by entering into a contract with the policy buyer, accepts responsibility for any damage or loss over the course of the project however the policy does not cover liabilities due to negligence or oversight by the contractor and claims cannot exceed cost of damages or loss.  



2. "A particular type of contract is normally suitable for a particular situation." Comment and describe with suitable examples.

One type of contract is not always suitable for every application. Different contracts serve different projects dependant on the factors and information that are available at the time that pen is put to paper. There are positives and negatives to each type of contract. Certain contract types carry more risk to the contractor while others hold more risk for the client. It’s important to weigh all the options as you determine which type of contract is right for you and your project.

The most common type of contract is the fixed price contract or the lump sum contract. Fixed price contracts carry more risk to contractors than owners. They reduce the client’s construction cost risk and obligate the contractor to perform their work for a fixed amount. The price in a fixed price contract is based on a detailed estimating of the various aspects of the contract, making it important for the contractor to get accurate detailed plans and specifications from the client as they prepare their bid. Good estimating skills are vital because inaccurate bids can lead to the contractor suffering losses. The contractor should seek some protection in the contract against uncontrollable conditions, such as unanticipated soil conditions or delays caused by extreme weather conditions. Payment under fixed price contracts is generally based on a percentage as defined in the contract. The use of retainers helps protect the client against contractor defaults and provides an incentive for the contractor to complete the project on time and to a high standard.

[bookmark: _GoBack]Under a cost-plus contract, the client agrees to pay the contractor for all of their costs plus an agreed upon fee, typically a fixed fee amount although variable fees based on total costs are sometimes used. It is imperative that the contract clearly address how indirect and general overhead costs are provided for to arrive at total incurred costs. This type of contract is often used in situations where adequate estimating is impossible due to unpredictable site conditions or other factors. As such, a cost-plus contract places more risk on the client and requires a higher degree of trust in the contractor. A variation of the cost-plus fee contract is a guaranteed maximum contract which helps protect the owner from incurring a significantly higher price than expected.

With unit price contracts the contractor is paid for the number of units delivered at a fixed price per unit. This type of contract is used when the number of units cannot be accurately estimated at the beginning of the contract. Unit price contracts are typically used when the number of units might be unknown. The contract typically provides an estimate so the owner can compare tenders.
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