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1 - i) how would you define a contract  
A Contract is document detailing and exchange of promises between parties setting out a offer of ie services or products to be delivered or a way of behaving by one or more partys  in return for a ‘promise’ of something in return ie payment financial or other as set out in the agreement from the other party or parties.   The Contract must include a set of specific elements both in how it is written and it’s content to render it valid by law.   
The document sets out the services expected and the parameters in by which they should be delivered as well as the amount and terms of the remuneration as agreed by the parties in a legally recognisable format.  Both parties are given the opportunity to clarify/negotiate the terms of the contract until the terms and wording are agreed by both.  Once executed (signed by all parties) the document binds the parties by law to the terms of the agreement.  
In the event that either party fails to deliver under the terms agreed in the contract, the document (if executed correctly) will include initial procedures to resolve the issues and will also provide a baseline agreement document to be used at tribunal or court of law should a dispute continue to escalate.  
1 - ii) what are the essential elements of a contract 
A contract can be verbal or written.  Either way the terms are set out to uphold not just the obligations by law but also to support the moral obligation of the parties to adhere to the agreement.    There are therefore elements to which it must adhere in its writing and execution as well as its content.  
Language: It should be written in a clearly without room for misinterpretation ie, there should only be one possible meaning for any terms or conditions and there should not be conflicting elements in different parts of the contract.   Ambiguity can lead not only to the services / products not being delivered as expected through misinterpretation 


rather than intention but could also invalidate a claim for receiving the wrong services / goods as it was not clear what was expected.  
The contract must be executed (or signed) by parties who are considered competent to do so ie are adult and sound of mind at the time of the agreement ie, can be deemed responsible to be fully aware of the consequences of the agreement and are authorised to do so ie, in the case of a business contract for instance the executor must be an authorised signatory.  
The contract must refer only legal activities to be a if it is a contract to undertake any acts deemed illegal by law ie, a claim by a contract killer for not being paid would not be recognised by the legal system.  
The contract must apply on both sides to promises which are real ie, the offer could not be to turn lead into gold as this is clearly impossible as would a contract selling say, a property which does not exist.  
In addition to the above there are physical elements specific written elements which must be included: 
· The timescales 
· The parties 
· The scope of the promise to be provided and any specifications in the way they should be delivered and any critical milestones to be adhered to 
· The scope of the consideration ie, the way the works will be assessed against the payment terms and the timescales for making the payments 
 



1 – iii) What are lump sum contracts? Where is a lump sum unsuitable? What are the advantages and disadvantages of a lump sum contract? 

A Lump sum contract is a contract where the price for the works is agreed at the outset - it is a fixed price for an agreed set of services to be completed over a fixed term, and forms the ‘baseline’ of the scope of the project to which both parties are bound.  

The price is fixed following contractor submitting their costs for the works based on tender documents submitted by the client or employer which should detail a concise & holistic scope of works including issues which might affect the works such as site location and accessibility and an working restrictions although the contractor should also take responsibility for assessing the conditions for the project and will have been deemed to have done so when submitting their price.    The final sum submitted by the contractor will include their ‘mark up’ which will be the profit they make on the project.  

Whilst the lump sum contract is a fixed price there mechanisms for dealing with the cost of changes to the scope (both financial or in time) as it is always possible that the client may change the scope of works during the project.  

Lump sum contracts are suitable when the project design is advanced enough to rule out major changes to the project and it is known there are no variables which might impact the project substantially ie projects located where the weather is unpredictable or where a complex work package cannot be sensibly predicted at the outset.    It is good for projects which are expected to be completed over a reasonably short period of time as this the contactor that their costs for its delivery are not likely to change significantly due to market costs for labour & materials.  
The predominant advantage of the Lump Sum contract for the Client is knowing the costs and timescales so they are aware or their financial obligations which is attractive to funders and makes to financial risk of the project known to the client.  It is also a common form of contract with the wording generally familiar to both contractors and 
developers which therefore keeping legal costs down.  Further, as the scope of the project assumed to be ‘set’ at the outset there should be minimal changes therefore keeping the administrative costs down on both sides.    In addition, although changes to the project are allowable through change orders they are limited which enable both the client and the contractor to be able to plan their next works without risk of not having completed the exiting project.  
It is likely however that the client will have already spent more money on the project before the contract is signed to produce a design to a standard good enough for a contractor to accurately price which will include the production of drawings, scopes of works and surveys.   It may also take longer to get prices from contractors as they will wish to price it accurately - this may delay the start of the project for the client but will also cost the contractor more in man hours to produce.    Once received however it should be easier for the client to compare the bids as they are all based on the same project scope.  
There is a potential advantage to both parties in that, should the project be poorly priced by the contractor, the client is effectively getting more work done for less cost.  Conversely however should the contractor be able to deliver the project under the agreed cost they increase their profit margin.   It is likely also that the contractor will include costs for potential risks to the project – if these events do no occur again they will benefit.    



1 – iv). What is a cost plus percentage of cost contract 
A Cost-plus percentage of cost contract is a version of a negotiated contract ie, the contractor is not paid on a previously agreed lump sum basis, but is paid for works as the project proceeds based on previously submitted rates for works and then submitting actual costs to the project owner to substantiate what they are claiming for.  The plus percentage is an agreed percentage over the costs of the project which has been agreed between the contract or the project owner which represent the contractors profit.  
1 – v). How would you select the type of contract for a piece of construction work 
The most appropriate form of contract for any project is normally chosen by the project owner based on the type of project being proposed and how much risk the project owner is prepared to take.    The nature of the project should be assessed along with the potential risks to the project and how much control the owner wants over the project.  The project at the time of selecting the contract should be assessed on a holistic basis taking into account issues such as: 
· How developed the project design is to define whether a fixed cost can be applied at contract stage
· How developed the project design is as considerable changes to an agreed  project specification is not appropriate 
· Can the length of the project be easily and concisely programmed 
· Do you want to write-in incentives to improve the contractors performance 
· Do you want to choose the contractor purely on cost, or are other elements important to you such as proven track record or that they are a specialised contractor for a specialised job.  
· How do you want the contractor to make their profit. 
 
Once the type of project has been assessed, often with the assistance of an expert in this field and appropriate contract can be selected.  
1 – vi) What are insurance contracts 
Insurance contracts are contracts taken out with an insurance company for an agreed fee to provide reimbursement to either the insured, the insured’s employees or external injured parties should something go wrong in the project, providing the incident falls within the definitions of items covered in the insurance policy.  
Items are such as public liability, protecting external parties should they be injured due to an error committed during the delivery of the project or, Employers Liability for a companies employees being injured whilst working on the project and theft or damage 
to equipment on the project site (providing said equipment has been secured as defined in the insurance policy document).  The cover will only apply therefore if the incident is an accident or, outside the policy holders control but will not apply if the policy holder can be proved to have been negligent.  
It is likely that an employer will require site of a contractor will have the level of insurance cover required written into their contract and they will have to provide evidence of this cover.  
2. “A particular type of contract is normally suitable for a particular situation.”  Comment and describe with suitable examples. 
This statement is true in that the contract type will be chosen to fit purpose, as it may not necessarily be the contract between the client and main contractor but can be for other elements of the project also such as between the main contractor and sub-contractors, for materials, Insurance or just management services.  The nature of the works or services required will be considered when assessing the most suitable type of contract.  Below are listed a number of types of contracts with some examples of how when they might be used: 
A competitive Bid, lump sum contract is the most common form of contract and is used where the scope and length of the project are known at the time contractors are invited to tender.  If the project is very precise say for instance the conversion of an office block to flats where the client has already had architectural drawings done, can 

confirm the finishes specification and has provided a structural and M&E specification to enable the contractor to put an accurate price and timescale to the job.   On this basis the client can provide financers with an accurate cost for the project and a timescale under which is will be completed to assure financers when the load will start to be paid back.  
A Unit Price contract is also a competitive bid contract but where the costs for the units of work and materials required are agreed but the amount of works is not clearly defined.  This type of contract would be useful for instance for a for a Local Authority 
looking for a maintenance contract on a roof over a number of years.   The materials the roof is made of is known at the time of bidding as are the current labour costs.  A rate for these can then be negotiated taking into account anticipated price rises and agreed as a constant for the term of the contract.   The contract is suitable as the authority is liable to maintain the roof on an  on-going basis rather than the project having a finish date.  The works required however cannot however be exactly defined at the outset of the contract particularly as weather damage cannot be pre-determined.   The Unit price contract enables the Authority to pay only for the works as required during the contract which gives them accountability in terms of the public money spent although care should be given to bills submitted by the contractor to ensure that they are billing only for the works which have been done.  
The Lump Sum / Unit price contracts can be combined for instance, works are required to refurbish a building but the structural works have not yet been designed.  This being the case although most elements of the work are known, items such as diamond drilling or scaffold & propping requirements are not.  This being the case the Principle contractor can estimate for these elements of the works based on unit prices but they remain flexible to allow for the elements to change once the structural design is done and the actual requirements are known.    


A Cost Plus contract is a negotiated contract ie, the costs will be agreed as the project moves along following submission of evidence of the costs incurred by the contractor.  The Contractors profit is derived from how the ‘plus’ is agreed which may be a % of the construction costs, a fixed fee or profit sharing or other as is agreed by the parties.  As a set project term is not in place, this type of contract (as well as other incentives which may be written in) provide an incentive for the contractor to complete the works quickly as, their fee will be based on the cost of the works and the longer it takes the more labour cost is incurred and the contractor is also prevented from starting other projects.  
Cost Plus contracts are suitable for a bespoke project requiring a specialist contractor but for which the scope of the project is still fluid for instance, perhaps a large, privately 
funded Landscaping project where the client has an open-ended budget and is using their own designer.   It will give the client flexibility for the project to flex as works commence and new ideas are floated by the designer.  The client knows they will only be paying for the works undertaken plus the contractors agreed percentage for profit even if works take the contractor longer than they anticipated.   
Management contracts are used when a Contractors Expertise is required to undertake & manage or, just to manage works of a specific nature on behalf of a main contractor that requires a specific skillset.  For instance the main contractor or client may engage M&E Consultant to  manage the design and implementation of the M&E Works on a project, arranging & coordinating the design drawings and placing orders with the required subcontractors ie, plumbers, HVAC, heating engineers as required on behalf of the main contractor or the client direct and ensuring works are completed by those contractors to the required standards.  



Joint venture contracts can be used for a variety of reasons.  Clients or developers may use this form of contract to enable them to generate a larger finance pool for large projects.  It may be that one company of the partnership has the ability to raise the finance and another the expertise so combining is valuable and combining provides the assurance the lender needs.
Subcontracts are used when a contractor needs to subcontract an element of works they are contracted to undertake.  For instance, a Contractor may have priced to build a block of flats and whilst they are able to undertake the majority of works themselves they are not M&E experts and would therefore need to sub-contract the works to an M&E contractor on a sub contract order which will be issued along the same terms as their own main contract.  
[bookmark: _GoBack]Purchase orders are also a form of contract between a materials supplier and a purchaser.  The acceptance of the order provides the specifics of the materials to be supplied, how much/may, when they are to be delivered etc.  A contract is required as failure to deliver key elements of materials can seriously impact on a project programme.  
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