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	ASSESSMENT # 13

i. How would you define a contract?

A contract is an agreement between two parties that details key specifics to arrangement. In construction it will set a completion date and specify which parties are going to participate in the construction process. Usually, the contract will be between a client and a contractor or supplier that is providing the requested service and will define scope, terms and conditions of the agreement. Only people named in the contract are liable and no other parties may be held accountable unless named within the contract.
 A contract does not have to be written and can be verbal, but it is always good practice to have a written agreement, so all parties are aware of their roles and responsibilities within the project and to support any disputes which may arise. A contract agreement should contain the following:
Project Description: A summary of items or just a paragraph defining what needs to be solved and how.
Contract Price: A description of the contract price and the total amount of money being awarded, it will also set out possible additions or deductions.
Construction Schedule: The total number of days allocated to the project. It should either describe calendar days or business days and can be illustrated through CPM or bar chart.
Construction Scope: Description of all activities that will form part of the project.
Construction Conditions and Responsibilities: It will contain specific terms for penalties, with holding, arbitration rules and specific instructions on how to process claims and proceed with disputes.
  






ii. What are the essential elements of a contract?
Although all contracts will vary dramatically there are some essential elements which should be included if it is to be recognised as a legal document, these are: The agreement; where both parties agree to the terms and conditions. The contract should be easy to understand and responsibilities of both parties clearly detailed and described. An unambiguous contract is a must as both parties will be required to sign it therefore binding them into a legal responsibility to carry out their role as stated within the contract. They must contain Lawful Subject Matter; very simply meaning that all details within the contract are within the legal boundaries of the governing body. No contract can contravene these laws and those that do are illegal and therefore void. Contracts must not be to the detriment of the state or the public, however, they are binding, and ignorance is not a defence should something go wrong. Another element is Valid Consideration;
But they must be real, valid and valuable for the contract to be legal. Considerations need to be clearly stated and unambiguous within the contract to avoid misinterpretation. Lastly is Competent Parties; only parties who are sane, not minors and not drunken can legally enter into a contract. The law governs competency issues at all levels of contracts, however, when a contract with a private corporation fails due to incompetence, compensation can be sought for services rendered but if it fails with a public corporation then no compensation is due.

iii. What are lump sum contracts? Where is a lump sum unsuitable? What are the advantages and disadvantages of a lump sum contract?
Lump sum contracts are the traditional means of procuring in construction they are the most common form of construction contract. Under a lump sum contract, a single lump sum price for all the works is a greed before the project begins. The contractor is responsible for executing the complete contracted work for a stated total sum of money. 
 Lump sum contracts may be unsuitable where speed is important or when the nature of the work is not well defined. They are less attractive and, in most cases, undesirable when dealing with works which are difficult to estimate due to the difficult conditions of the soil structure of the site. They should not be used when additions or alterations need to be included within the works package or when extreme weather conditions are expected.
  Lump sum contracts apportion more risk to the contractor than some other forms, as there are fewer mechanisms to allow them to vary their price, this does however, give the client some certainty about the likely cost of the works. The tender process will likely be slower than other contracts and preparing the tender may prove costlier to the contractor. The main advantage of this type of contract is that no extra personnel would be required for inspecting work and for determining the monthly rate of material consumption.

iv. What is a cost-plus percentage of cost contract?
In this contract the contractor will take a fixed percentage of the total cost of the project as their profit, this will enable them to start work before any plans are fully approved enabling the client to make changes to the design as work progresses. It does however leave an opportunity for costs to be artificially inflated by the contractor, creating more profit. This type of contract raises the additional fee as the cost of the contractor rises. This type of contract does not provide any incentive to the contractor to maintain good cost management as the higher the costs the greater the profit, it does however move more responsibility onto the client to manage the construction costs to keep to an accepted level of expenditure.  Cost plus percentage contracts are used when doing custom work or work that changes and therefore has costs that can’t be easily calculated. This contract is used when you won’t know how much your final bill will be until all the custom work is complete. The client may wish to add detail during the build, this cost is then added to the final bill. From a contractor’s point of view the disadvantages of this contract is when you run into difficulty and you need to spend more time to resolve it your material costs stay the same and the extra time isn’t covered under this form of contract. However, this is a benefit to the client as they won’t have to worry about time spent on issues as they will still pay the same cost-plus percentage.

v. How would you select the type of contract for a piece of construction work?
Construction contracts should be selected by which ever variation gives the best benefit to the project. It will be the client’s decision as to which contract they choose and can be aided by the project engineer. Which type of contract is dependent on what type of project is to be undertaken, if the client has time and detailed plans and specifications are available then a competitive bid contract would be preferable. If there are time constraints and limited plans available, then a negotiated contract would be suitable as the mechanisms allow for negotiation to take place while the project is in motion. With many different variants available to the client contract selection can be personal preference but should always include a good level of knowledge of what advantages and disadvantages certain contracts give. 
 The optimum contract selection will be suitable for use with the chosen procurement strategy, be in alignment with the key objectives and constraints of the project, deal most appropriately with the identified risks, and be suited to the level of complexity of the project.
vi. What are insurance contracts?
The insurance contract forms part of the contract between the contractor and the client, it details responsibilities and liabilities and will determine whether the client or the contractor assumes responsibility for the property insurance component. All insurance contracts specify conditions of the policy – requirements of the insured such as paying premiums or reporting damage, limitations – detailing the maximum amount of insurance the company will pay and exclusions – will specify what is not covered under the contract. 
 Clients will usually insist on an insurance contract and will request that the contractor submits their policy as part of the tender stage. This will give the client “peace of mind” that the selected contractor is adequately covered to carry out their role and that any costs through damage will be picked up by the contractor’s policy. However, insurance companies will not cover liabilities due to negligence or oversight by the contractor and claims cannot exceed cost of damages or loss.
2. "A particular type of contract is normally suitable for a particular situation." Comment and describe with suitable examples.
As construction projects are hugely varied and no two are ever the same the mechanisms for controlling them need to be equally as flexible and varied. The construction contract brings the parties together in a legal agreement in which all roles and responsibilities are clearly detailed. The construction of a product usually begins with a need and it is the variants around this need that will determine which contract is suitable. If a need arises but the client has time to assess the resolution, detail it and then specify what is required then a competitive bid contract would be suitable. As a population increase so does its requirement for housing, this need can be anticipated and therefore planned accordingly. The client, in some cases the government, has time to see the need, plan, design and specify their requirements. This package can then be contracted under a competitive bid, where the lowest priced, most competent contractor can be selected. 
 As well competitive bid contracts the client may prefer to use a negotiated contract, depending on the circumstance. If their requirement is urgent with time limited then a cost-plus bonus clause contract may be used, where the client will pay all construction costs and fees plus an additional fixed bonus for each day, counting from the day of completion up to the actual date the work was expected to have been completed, provided the work was finished ahead of time. This may be beneficial for fast turnaround projects such as shop fitting, if the retailer wishes to reduce the time their shop is closed then incentivizing the contractor could prove advantageous. Most cost-plus contracts put the client at a disadvantage as it provides opportunities for labour and material costs to be exaggerated by the contractor, but, there is one variant that can be attractive to clients, the cost-plus a guaranteed ceiling price contract. This enables to owner to fix the maximum construction cost for the contractor. The contractor is paid the cost of work plus a fixed fee provided he does not exceed the maximum expected cost. If he does exceed the limit, he is not paid any compensation. If the project requirements are assessed correctly by outlining constraints and key objectives, detailing and identifying risks, agreeing a procurement strategy and highlighting the level of complexity then the most suitable contract can be allocated.
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