[image: BOLC_Logo]                                                                  
   Assignment Cover Sheet





	Student Name:
	Dr Andrew Shaun Dent

	Student Number:
	12969

	Course:
	Legal Aspects of Contract in Construction Industry

	Assignment NO:
	1



Marking Criteria:
 We expect the learners to write minimum one well expressed point in three lines against each allocated mark. This means one needs to write 15 lines with 5 well expressed points to get high grades for a 5 marks question.
For high grades use examples and illustrations where appropriate. 
	Q1
Answers:
(a) How would you define a contract?
A contract is a written agreement between two parties to provide a service or a product. There are six elements to a contract that makes it a legally binding document and enforceable by law, but it must contain the intent of both parties to carry out their promise.
Nature and Contractual Obligation
The purpose of having contracts is to establish the agreement that the parties have made to fix their rights and duties in accordance with the agreement/s. Courts will enforce a valid contract made, unless there are grounds to bar its enforcement.
Statutes will propose and restrict any of the terms of a contract where the general public can or is affected such as the terms of an insurance contract that protects a common carrier will be controlled by statute in order to safeguard the members of public by guaranteeing that there will be financial resources available in the event of an accident.
Although Courts may not create a contract for any of the parties when the parties have no express or implied agreement on the essential terms of a contract, then there is no contract. The Courts are only empowered to enforce contracts and not to write them, for any of the parties. For a contract be enforceable, it must be valid. Functions of the court are to enforce agreements only, if they exist, not to create them through the imposition of such terms as the court considers reasonable.


(b) What are the essential elements of a contract?
The essential elements of a contract must be established to demonstrate the formation of a legally binding contract and they are: 

(1)The offer; A contract is formed by acceptance of an offer.  An offer is a proposal by a company or person (the offeror) to enter into a contract.  The company or person receiving the offer is called the offeree.  When the offeree intends to accept the offer and communicates this acceptance to the offeror, then a contract will be formed.  
(2)Acceptance: Most offers can be accepted only by or on behalf of the designated offeree.  As explained before, the offeror generally has the absolute right to choose the person with whom he wants to enter a contract.  Subject to the ordinary rules concerning the legal relationship of principal-agent, someone other than the offeree can accept the offer for the benefit of the offeree, provided that the offeror has not stipulated to the contrary.  The acceptance by the offeree must be unequivocal.  The reason is that the offeror must know what the state of his offer is, and he must not be put in a position of uncertainty by a communication from the offeree that is ambiguous.  Therefore, a conditional acceptance (where the offeree accepts subject to the offeror doing something more than he promised in the offer) or a communication that hedges, procrastinates, or leaves the offeror in doubt, does not constitute a binding acceptance.

(3)Consideration: Most Contracts are based on bargaining and exchange regime.  Each party receives something of value, and gives something back of value.  (Consideration) is the name given to that value by each party.  Many things may constitute consideration for instance an act or a promise, forbearance, or the creation, modification or destruction of a legal relation.   Whereas in a bilateral contract each party exchanges a promise for a promise for instance, if our Government hires a contractor/s to build an extension to Parliament then nominated contractor/s promise to build the Extension and the our Government promises to pay money.  For each promise is the consideration for the other.  So by distinction, in a unilateral contract one party gives a promise as consideration, and the other party performs without making a promise.  The offered accepts by completing performance.  
(4) Mutuality of obligation: The formation of a contract requires mutual assent of at least two people.  These parties must, declare or demonstrate this agreement in an objective manner.  It is said that formation of a contract requires a meeting of the minds but sometimes I wonder.  The parties need not meet in a sense as the parties need not be mind readers.  Joint assent will be assessed on how a reasonable person would interpret the words that were exchanged by the parties.  If the contract is in writing, the issue then becomes how should the language of the contract be interpreted?  If the contract language is clear and only requires reasonable interpretation.
(5)Competency and capacity: It is essential to the enforceability of a contract that its terms are sufficiently clear to permit the courts to conclude that a contractual agreement was intended.  The courts will apply well-established rules of construction to interpret the language used by the parties.  Thus, to be fatally uncertain, the contract must be so indefinite as to have no exact meaning. Only people who are in the right mind and knows what he/she is doing can legally sign a binding contract. The law governs competency issues at all levels of the contract. 
 
(6) A written instrument: The final legal requirement in contract formation is that the parties express the contract in a form permitted -or in some cases, required by law.  In general, a contract can be made in three ways: Written, Oral, and Implied thru the conduct of the parties. A Legal written instrument is a legal term that is used for any formally executed written document that can be formally attributed to its author, records and formally expresses a legally enforceable act, process, or contractual duty, obligation, or right, and therefore evidences that act, process, or agreement. The most common forms of business are the sole proprietorship, partnership, corporation, and S corporation. A Limited Liability Company (LLC) is a business structure allowed by state statute. Legal and tax considerations enter into selecting a business structure.
(c) What are lump sum contracts? Where is a lump sum unsuitable? What are the advantages and disadvantages of a lump sum contract?
A lump-sum contract is normally used in our construction industry to reduce design and contract administration costs. We call it a lump-sum because our contractor is required to submit both a total and global price instead of bidding on individual items. A lump-sum contract is the most used and recognised form agreement on our small projects and projects which have a well-defined scope or construction projects where the risk of different site conditions is low.  Lump-sum contract or a stipulated sum contract as they are often known as will require that the supplier agrees to provide specified services for an agreed or fixed price. In a lump-sum contract, the owner has essentially placed all of the risk to the contractor, who in turn can ask for a higher mark-up price in order to take care of any unforeseen contingencies (Risk Management). When a supplier is contracted under a lump-sum agreement he will be responsible for the safe and proper job execution and will use his own means and methods to complete the work successfully. This contract type requires estimating labour costs, material costs, and adding a specific amount that will cover all unforeseen eventualities, overheads, and profit margin.   The amount of overhead that will be calculated under a lump-sum contract will vary from contractor to contractor and builder to builder, but it will be more than likely based on their risk assessment analysis, and labour expertise. Estimating such a very large overhead cost will more than likely lead to the contractor presenting higher construction costs to the Client.  The competence of the contractor will determine how they will estimate the profit, as poor performance will result in less profit.  By having a lump-sum agreement it reduces Clients risk, but contractor has greater control over his profit expectations. It is also the preferred choice when stable soil conditions, complete pre-construction studies, and assessments are completed and the contractor has analysed those documents. The stipulated sum contract might contain, when agreed-upon all parties, certain unit prices for items with indefinite quantities and allowance to cover any unexpected condition or any additional add-on’s the Client might add. The award of this type of contract often takes longer; however, it will reduce order changes during construction.
Lump-Sum Contract Advantages
The great advantage with a lump-sum contracts are:
· Low risk to the Client/owner.
· Fixed construction cost.
· Minimises change orders.
· Owner supervision is reduced when compared to material and time contract.
· The contractor will try to complete the project faster.
· Accepted widely as a contracting method.
· Bidding analysis and selection process is relatively easy.
· The contractor will maximise his production and performance.
Lump-Sum Contract Disadvantages
Lump-sum contracts are standard and the preferred option for contractors; it also has its limitations:
· It presents the highest risk to the contractor.
· Any changes are very difficult to quantify.
· The Client/owner may often reject change order requests.
· Projects needs to be designed completely before the commencement of activities.
· Construction progress may take longer than other contracting alternatives.
· Contractors will often use its own means and methods.
· Contract prices will be higher to cover unforeseen eventualities and/or conditions.
Lump-Sum Critical Items
Although a lump-sum contract is a great tool for the smaller jobs and simple projects.  Lump-sum contracts have a tendency to produce larger disputes and claims arising from the contract documents. The most common factors are:
· Unbalanced Bids: Many projects will be required to produce an application for payment using unit prices and quantities. Many of the contractors will have to produce an unbalanced bid by rising unit prices on items to be completed early in the project, for instance mobilisation, insurances, general conditions, and lowering unit prices on items needed at later stages of the project.
· Change Orders: If the Client/owner produces or receives a change order proposal from the contractor, the price quotation maybe disputed. The Client/owner may appeal that the requested change has already covered under contract provisions earlier. So it is very important to prepare specific contract clauses, specifying how change orders will be managed and to what extent the contractor may claim delayed damages.
· Scope and Design Changes: It may be necessary for the contractor to suggest design changes based on their experience. All contract provisions related to design should be very clear and how those changes will be addressed in the future or when occurrence occurs also how those costs will be divided or who will be responsible for the economic impact of the proposed changes.

· Early Completion: Lump-sum contracts might include an early completion compensation for the contractor. Early completion might produce higher savings for the project owner; however, those clauses might be explicit in the construction contract.
(d) What is a cost plus percentage of cost contract
With the negotiated contracts it takes the form of cost-plus contracts with the Client/owner who controls expenditure by the approval of purchase orders, workers’ salaries and the contractor’s expenses. The overhead costs also form parts of the level of compensation or it may be paid separately by the Client/owner. The lump sum and unit price contracts may be negotiated.  Cost accounting and suitable methodology should be used to determine the actual cost of work.  In our UK construction industry, Cost plus is a way of payment to the contractor in which an additional amount of money, agreed as a percentage, is paid by the client/owner to cover the contractor's overhead costs when paid as a predetermined profit, the client/owner will usually require a strict accounting of expenses.  So, a cost-plus contract is an agreement by a client/owner to reimburse the construction company for building expenses agreed in the contract plus, a pound amount of profit usually stated as a percentage of the contract's full price. Cost plus pricing is a cost-based method for setting the prices of goods and/or services. Using this approach, you add together the direct material cost, direct labour cost, and overhead costs for a product, and add to it a mark-up percentage to create the profit margin in order to come to the price of the product or service. Once the contractor has calculated the cost of a goods or service, he will multiply that cost by the mark-up percentage to determine the mark-up for cost-plus pricing. 

(e) How would you select the type of contract for a piece of construction work?
An agreement between the organisation and an outside provider of a service or materials is a legal contract. To limit any misunderstandings by the company and make contracts more enforceable, the contracts are a set of written documents that describe the obligations of both parties.  Because legal agreements can very often create risk for the parent company, our procurement activities are guided by policies and procedures. Our project management team will develop an understanding of what portions of the project work will be outsourced and determine the types of relationships that will be needed to support our project execution plan, our procurement team then begin to develop the contracting plan. On our smaller or less complex projects, the contract development and execution is typically managed through our parent company or by a part-time person assigned to the project. On larger, more complex projects, the procurement team consists of work teams within the procurement department with special expertise in contracting. Our contract plan will define our relationship between the project and the subcontractors (supplier, vendor, or partner) and also defines our process for making changes in any of the agreements to accommodate changes that will or could occur on the project. This is our change management process. The contracting plan of the project supports the procurement approach of the project. The following are some factors to we have to consider when selecting the type of contract:
· The uncertainty of the scope of work needed
· The party assuming the risk of unexpected cost increases
· The importance of meeting the scheduled milestone dates
· The need for predictable project costs
There are several types of contracting approaches which we can use as each supports different project environments and project approaches. The legal contracts that support the procurement plan consist of two general types of contract, the fixed price and the cost reimbursable contracts, with variations on each main type.
Fixed Price Contracts
The fixed price contract is a legal agreement between the project organisation and an entity (person or company) to provide goods or services to the project at an agreed-on price. The contract usually details the quality of the goods or services, the timing needed to support the project, and the price for delivering goods or services. There are several variations of the fixed price contract. 
For commodities, goods and services where the scope of work is very clear and not likely to change, the fixed price contract offers a predictable cost. The responsibility for managing the work to meet the needs of the project is focused on the contractor. The project team will track the quality, safety, and schedule progress to assure the contractors will meet the project needs. All the risks associated with fixed price contracts are the costs associated with project change. If any changes occur on the project that requires a change order from the contractor, then the price of the change is normally very high. Even when the price for change is included in the original contract, changes on a fixed price contract will create higher total project costs than other forms of contracts because the majority of the cost risk is transferred to the contractor and most contractors will add a contingency to the contract to cover their additional risk.
Fixed price contracts will require the availability of at least two or more suppliers that have the qualifications and past performance histories that guarantees the needs of the project can be met. Other requirement such as the scope of work will not change. The development of a clear scope of works is based on good information, creating a list of highly qualified bidders, and developing a clear contract that reflects that scope of work are critical aspects of a good fixed priced contract.
Fixed Total Cost Contract
This is when the contracted service provider is fully responsible for incorporating all costs, including profit, into the agreed-on price; it is a fixed total cost contract. The contractor will assume any of the risks for any unexpected increases in labour and materials that are needed. 
Fixed Price with Price Adjustment
The fixed price contract with price adjustment is used for unusually long projects that span years. The most common use of this type of contract is the inflation-adjusted price. In some other countries, the value of its local currency can vary greatly especially here in Doha it can change rapidly in just a few months, which affects the cost of local materials and labour costs. In periods of high inflation or embargos which we have here now in Doha, the clients assume that the risk of higher costs is any of them especially inflation as the embargo has ramped up the prices of construction materials, and the contract price is normally adjusted based on an inflation index. The volatility of certain commodities can also be accounted for in a price adjustment contract. For example, if the price of oil significantly affects the costs of the project, the client has to accept the oil price volatility risk and include a provision in the contract that would allow the contract price adjustment based on a change in the price of oil or such things as the embargo.
Fixed Price with Incentive Fee Contract
Having a fixed price with incentive fee is the type that provides an incentive for the performance on the project it establishes a baseline in the contract. The contract might include an incentive for completing the work on an important milestone for the project. Often contracts have a penalty clause or KPI’s so if the work is not performed according to the contract. For example, if the new building or station is not completed on time to support the start-up of a new plant, the contract might penalise the contractor a daily amount of money for every day the construction work is late. This type of penalty is often used when the opening of a station is critical to the project and the delay will cost the project significant money.




(f) What are insurance contracts?
The fundamental principle of Insurance is mathematical; its application is financial; and its interpretation is legal. For the layman to understand the Insurance principle he should be an actuary (who design and price the insurance products); to understand its application to financial problems, he need not be a financial; and to understand its legal concepts, he need not be a lawyer. The subject of Insurance covers a vast array of topics. This and the following chapters are concerned with these topics.

Insurance may be defined as a contract between two parties whereby one party called insurer undertakes in exchange for a fixed sum called premium to pay the other party called insured a fixed amount of money after happening of a certain event. Insurance policy is a legal contract & its formation is subject to the fulfilment of the requisites of a contract.

Elements of General Contract
1.   Offer & Acceptance

2.   Consideration

3.   Legal capacity to contract or competency

4.   Consensus “ad idem”

5.   Legality of object

Elements of Special Contract relating to Insurance

1.   Life Insurance

a.    Utmost Good Faith (Uberrima Fides)

b.    Insurable Interest

2.   General Insurance

a.    Utmost Good Faith (Uberrima Fides)

b.    Insurable Interest 
c.    Indemnity
d.    Subrogation

e.    Proximate Cause

The essentials of any Insurance Contract are discussed as under with reference to the life Insurance only. The condition may be that the Insurance becomes effective as of the date of the application or medical examination whichever is later. A claim arising after this date will be paid even if the application papers have not reached the competent / Approving Authority, provided of course, that the facts on the application & the results of the medical examination are such that the company would have accepted the application had the applicant lived.

The second type of conditional receipt used by a company is the approval form, which provides coverage beginning with the date the application is approved by the company. This form does not offer the insured protection for the period from the date of the application until it is approved by the company.

A third type of receipt is the unconditional binding receipt. According to this receipt the company binds the Insurance from the date of the application until the policy is issued or the application is rejected. The companies using this type of receipt place a time limit usually from 30 to 60 days. This binding receipt is beneficial to the prospects because he becomes insured from the time the application is filed. This form of receipt is not widely used.

The offer or proposal and its acceptance may be verbal or in writing but in Insurance contracts these are in writing. In General Insurance the Insured offers to purchase an insurance from the Insurer and this offer is in the form of a proposal form and the Insurer after studying the proposal can either reject the proposal or accept it. In case he accepts he issues a cover note or a letter of acceptance. In the latter event the acceptance letter becomes a counter offer or proposal, which is accepted on payment of premium by the insured.

Consideration:

There is no validity of a contract if there is no consideration, which is the act or promise offered by one party and accepted by the other as the price of his promise. In Insurance contracts the consideration is the premium that the Insured pays to the Insurer as the price of the promise that the Insurer has made that he shall indemnify the insured. Hence premium payment is the consideration on part of the insured and the promise to Indemnify is the consideration on part of the Insurer. For an agreement to be binding on all parties, the parties involved must have the legal capacity to enter into a contract.

With respect to the insurer, if the company is formed as per laws of the country & empowered to solicit insurance then the insurer is capable of entering into an agreement.  To be a valid, a contract must be for a legal purpose & not contrary to public policy. Insurance is legal business therefore it cannot be illegal on the part of the insurer. An individual can take the life Insurance of his own life or his/her family members. If an individual takes a policy on the life of an unknown person it will not be a valid contract as it will amount to gambling.

Another example is that the contract will not be legal if it has anything to do with stolen property or if it is in respect of any unlawful activity. Hence Insurance of stolen goods or the Insurance of smuggling operation shall not stand scrutiny in the court of law and such contracts will be void.




Q2 A particular type of contract is normally suitable for a particular situation.
ANS:        
             
A Contract especially for the construction industry provides a legal binding agreement between two parties, both the Client/owner and the Contractor/builder, that the executed job will receive the specific amount of compensation or how the compensation will be distributed. There are several types of construction contracts used in the industry today, but there are certain types of construction contracts preferred by construction professionals. Most construction contract types are usually defined; by the way, the disbursement is going to be made, and details of other specific terms, such as duration, quality, safety, specifications and several other items. The major contract types can have many variations and can be customised to meet specific needs of the product or the project.
Lump Sum or Fixed Price Contract Type
This type of contract involves a total fixed priced for all construction-related activities. The Lump-sum contracts can include incentives or benefits for early termination, or can also have penalties, called liquidated damages, for a late termination. Lump Sum contracts are normally preferred when there is a clear scope and a defined schedule which has been reviewed and agreed upon. This contract shall be used when the risk needs to be transferred to the Contractor/builder and the Client/ owner wants to avoid change orders for unspecified work. The contractor/builder must include some percentage cost also associated with carrying that risk. Although these costs will normally be hidden in the fixed price supplied to the Client/owner. Whereas on a lump sum contract it is harder to get credit back for work not completed, so we have to consider that when analysing your options.
Cost plus Contracts
This type of contract involves payment of the actual costs, purchases or other expenses generated directly from the construction activity. Cost plus contracts will contain specific information about certain pre-negotiated amount some percentage of the material and labour cost covering the contractor/builders overheads and profit.
Costs will be detailed and classified as direct or indirect costs to the project. There are multiple variations for Cost plus contracts and the most common are:
· Cost Plus Fixed Percentage
· Cost Plus Fixed Fee
· Cost Plus with Guaranteed Maximum Price Contract
· Cost Plus with Guaranteed Maximum Price and Bonus Contract
Cost plus contracts will be used when the scope has not been clearly defined and it is the client/owner responsibility to establish the limits on how much the contractor will be billing. When some of the above options are used, those incentives will serve to protect the client/owner's interest and avoid being charged for unnecessary changes later in the project. We have to be aware that cost-plus contracts are more difficult and harder to track and need more supervision and normally this type won’t a lot of risk in the contractor/builder.
Time and Material Contracts When Scope is Not Clear
Normally, time and materials contracts are preferred when the project scope is not clear, or has not been clearly defined. The client/owner and the contractor/builder must come to an agreed hourly or daily rate, also including additional expenses that could arise in the construction project. The costs are classified as direct, or indirect, mark-up, and overhead, and should be included in the contract.  Sometimes the client/owner might want to establish a cap on the project duration for instance which the contractor must meet, in order to have the client/owner’s risk minimised. These types of contracts are useful for small scopes or when you can make a realistic guess on how long it will take to complete the scope.
Unit Pricing Contracts
[bookmark: _GoBack]Unit pricing contracts is another type of contract which is commonly used by contractors/builders and in government agencies.  The unit prices can be set during the bidding process as the client/owner requests specific quantities and pricing for a pre-determined amount of utility items. Such as painting houses each house will be split into every door and window to be painted etc.  By providing unit prices, the client/owner can easily verify that he's being charged with un-inflated prices for goods or services being acquired. Unit price can easily be adjusted up and/or down during scope changes, making it easier for the client/owner and the contractor/builder to reach into agreements during change orders for an instance if paint prices go up during the contract each unit will be more expensive to the contractor/builder to paint, thus upping the unit price.
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