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Marking Criteria:
 We expect the learners to write minimum one well expressed point in three lines against each allocated mark. This means one needs to write 15 lines with 5 well expressed points to get high grades for a 5 marks question.
For high grades use examples and illustrations where appropriate. 
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Question 1

i.	Best evidence is based on the principle that the original document is superior evidence and that if the original is available a copy is considered no evidence at all.

ii.	In financial crimes the volume of evidence can become quite daunting. For ease of reference and being able to access documents when they are needed it is important that they are well organised and correctly referenced. Correct filing of documents also makes it easier to identify a chain of custody.

iii.	Personal Computers
	Network servers
	Email’s
	Smart phones
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              Tracking devices
	Copiers 
	Security systems

iv.	When planning for evidence gathering the following should be considered:
		1.	Document retention gathering
		Here it is important to ensure that the documents gathered as 		evidence are retained for easy access in the future and relevant to the  conclusion reached.
		2.	Planning consideration
		The client will advise as to the evidence that they can supply for the time period being reviewed. The type of evidence to be obtained will determine staffing timing and level of evidence that can be gathered in order to have sufficient proof of the fraud for further prosecution.

		3.	Chain of custody
		It is imperative that a strict chain of custody be setup to ensure 	that evidence in the form of documents does not get replaced or removed from the files without an accurate log of where, why and 	who removed the document. The prosecutor will need to give the court comfort when it gets to trial that all the documents have been controlled and the possibility of changing them has been removed.

v.	Working papers are the record of the evidence and documents gathered. They will indicate analysis of that data as well as refer to the relevant original document or external evidence gathered. These papers could include printouts obtained from the accounting system of the client, copies of correspondence via internet or email. It could include documents received from external sources validating the conclusion reached or affidavits from persons with knowledge that can then be used to substantiate the decision arrived at.
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vi.	The Ontario Human Rights Commission1 identified what they believed where the 6 steps:

		1.	“Identify issues and opportunities for collecting data.”1

		Typically, here we would look at the internal policies and structures of the business and the records that are available both internal and external for evidence gathering.

		2.	“Select issues and or opportunities and set goals.”1

		Once a review of the opportunities to collect data has been finalised It will be important to set goals or desired outcomes of the differing areas of evidence that is to be gathered.

		3.	“Plan an approach and methods.”1

		Ascertain the manner in which the gathering of documentation will 		be attained and who will gather such information.

		4.	“Collect data.”1

                                           Gather the data from all relevant sources to substantiate the decision arrived at. It should be filed and referenced for ease of retrieval and chain of custody evidence.
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                           5.	   “Analyse and interpret data.”1

                                           Put all the information together with the intention of arriving at the     conclusion that would make a prosecutor’s job easier in court.

		6.	“Act on results.”1

                                            After a conclusion has been reached the presentation should be            made to management who will then decide on a further course of action.

	vii.	There are various documents that could be gathered are:

		Oral evidence: 	taken directly from those involved or witnesses to 				                             the fraud.

                            Documentary evidence: 	This could include any documents that substantiate and   corroborate the conclusion reached at the end of the investigation. They are generally hard copies and include, official documents, letters, emails, diaries, amongst others.

                            Admission or confession:	 This is from the guilty party who has agreed with the accusation that they have committed fraud. These documents should be written and signed by all parties along with a witness to ensure that there can be no misunderstanding about the document.

2.	Financial crimes are those that involve the misappropriation of funds or assets and there are two types of evidence that can be used to substantiate the claim.
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              The first one is direct evidence, this is where there is unambiguous as to what the evidence referring to. The evidence gathered is evident enough or has been attained through recognised manner like a witness in a court. Direct evidence can also be in the form of undisputed authentic documentation

	Circumstantial evidence is that which has to be tested and assumptions would have to be made in regard to this evidence. For financial crimes this is the least strength type of evidence and is generally not to be relied on but used to enforce documentary evidence attained.

	Of better impact is oral evidence where a witness testifies to the correctness of documentation and occurrence of events relevant to the fraud investigation.

	The best evidence that can be taken to court or used to arrive at conclusion is usually that of documentary evidence where there can be little disputing what the document indicates. The documents could be in numerous forms and often include accounting transaction to substantiate the manner on which the fraud has been conducted
		
3.	Financial crimes and non-financial crimes are different in that in non-financial crimes assets of the business are not appropriated but rather financial statements are manipulated to suit the purposes of the business or managers benefit at that point in time.

              In financial crimes we know that proof gathered is very document intensive and the principle of best evidence is of vital importance in substantiating the decision arrived at. In non-financial crimes the financial statements are at hand and it is through analytics and comparing to other businesses that the idea of the manipulation has occurred.

              While both have a documentary requirement the need for large volumes is more prevalent in financial crimes. In non-financial crimes the analytics highlights the
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             discrepancy giving the investigator a definite stating point and direction that can be followed to ascertain the accuracy of the information presented. 

              In non-financial crime a lot of the evidence is gathered from discussions with staff both present and past to gain an insight into the manipulation that has taken place, while in financial crime oral evidence does not carry the same weight and evidence is usually in the form of documents.

              In the initial phase of both crimes analytics is utilised to give direction to the investigation. After direction has been attained the use of analytics is more prevalent in non-financial crimes serving as the underlying grounds for reaching the conclusion the the figures presented are in fact misrepresented.

              In non-financial crimes evidence is also gained by referring the business to others within the industry to ascertain accepted norms and highlight deviations from those norms, while in financial crimes all the evidence is attained from documentation within the organisation.
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