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	ASSESSMENT 06

Question 1

Give brief answers for the followings: (18 marks)

i. What does the term ‘best evidence’ mean?

The term ‘best evidence’ does not focus on the appropriateness of the evidence to sustain a claim but instead emphasizes on the legitimacy of the evidence that should be provided. Further the best evidence rule can be applied in situations whereby a party wants to assert the evidence contained within a document but failed to do so due to the unavailability of the authentic document. Hence the party should clearly explain himself on the missing document. The party may be allowed to use secondary evidence provided the court consent to the explanation on the missing document and provided the original document does not exist at all. Hence the secondary evidence will be used as adequate evidence.

ii. Why it is important to keep the collected evidence in a well-organized manner?

Collected evidence if organized properly may ease the task of forensic accountants and they may resort to the well-organized collected evidence easily during an investigation. Normally it is expected that forensic accountants gather huge layers of evidence and if not well organized or distorted may hamper their investigations. Also the elements of proof as per suspected offences will also be preserved if evidence is properly organized. 

iii. List the devices which could help when collecting evidence.

There are several devices that can aid and ease the collection of evidence namely: Personal computers, Security cameras, Digital cameras, Answering machines, Magnetic strip cards, Emails, Blackberry devices and other computer related software devices. It is important to note that most advanced mobile phones are equipped with an online backup system known as “cloud”. This simplifies the tasks of forensic investigators since they gain access to pictures, emails or SMS.

iv. Which points should be considered when planning for the evidence gathering process?

It is important that the evidence that has been gathered, preserved and retained is done in a suitable manner since conclusions will be drawn based on these evidence. Further the evidence gathered should be genuine and authentic to support the conclusion of forensic investigators. The nature of evidence should also be considered, that is, whether it is documentary or electronic. In case of electronic evidence, an IT specialist may be hired to preserve the evidence gathered if the data is too heavy to manipulate. Evidence can also be in the form of testimonial whereby verbal testimonials are given to investigators based on what they witnessed. Hence the methodology of gathering testimonial evidence will change as that of documentary or electronic.

v. What are the ‘working papers’? Which type of information do they contain?

Working papers can be defined as reports that provide as much as information as possible and which are normally prepared by forensic accountants and auditors. Evidence collected during an investigation is normally included in the working papers of forensic investigators. There may be situations whereby investigators are required by the law to present and testify their investigation with their working papers, that is, what have they encountered during their investigation? Hence working papers become useful.  

Normally working papers include information such as accounting transactions such as reconciliations, auditors’ report, directors’ report, contacts, third party information, emails and other records as well. Public records found on newspapers or online conversations are also included in working papers. Also interview undertaken with suspected people are also included in working papers as well the type of devices the client used in preserving his records. Sometimes the photos of potential fraudsters are included with proper date and time stamp.

vi. Outline the main steps involved in the evidence gathering process.

Firstly it is important to retain and preserve essential documents since forensic investigators rely abundantly on them. However there are doubtful situations that an investigator may face such as: which documents should be preserved since there are huge layers of them? How long should it be preserved? Who will preserve these documents? Therefore it is advisable to seek help from a counsel in order to conform to accounting and law principles. Further it is important for forensic investigators to retain electronic evidence of the suspected party’s company since many dealings may be taking place during the investigation and software updates may be taking place as well. Hence an IT specialist may be hired.

Secondly during the evidence gathering process, forensic investigators should carefully plan their investigation to avoid any unexpected hurdles. Therefore there should be a proper briefing session with clients to avoid hurdles during investigators. Further investigators will be able to express to clients the type of evidence they are seeking, for instance they may be seeking the balance sheet of the company which was published or provided to employees three years back. Also the planning process will allow forensic investigators to evaluate the client’s methodology on preservation and retention of documents and locations where these are stored. The planning process will also enable forensic investigators to know with whom they will liaise if they want to access specific data. 

Lastly the chain of custody normally acts as a testimony on whether the evidence has been retained accordingly from modification or damage from collection till presentation before a regulatory body. Also the worthiness of the evidence collected and presented will be assessed before the regulatory body as well. Therefore it is important that forensic investigators discuss with their clients on the type of devices they have used to preserve their data, for instance whether personal computers, network services, blackberry devices or even more other devices have been used. Again in this situation the help of an IT specialist may be helpful.

vii. Which types of documents are collected in the evidence gathering process and what could be    the possible sources for these?

Firstly investigators may expect signed documents from victims and witnesses, that is, both parties may provide a signature of their testimonials to the forensic investigators. However this may differ to what both parties may express in court but this provides a clear image for forensic investigations on what to expect. Secondly transactional paperwork including invoices, receipts involving the flow of money for the company will need to be investigated and collected. Thirdly the intranet may provide some communication information between fraudsters within the company. Hence investigators should monitor the intranet facilities offered to all employees within the company they are working in. Lastly investigators may filter the emails sent from suspected individuals since they are stored within the company’s server. 

The sources of these documents may be tracked by interviewing the party that has been the victim of a financial loss, i.e. by interviewing the victim. Also there may be third parties who might be in possession of evidence; hence these third parties should be screened and interviewed. Lastly investigators should resort to evidence that the fraudster may possess and that the latter may attempt to destroy.

Question 2 (6 marks)

Evidence is required to support any investigation of financial crime. Discuss various types of evidence used in financial crime investigations.

There are several documents that are essential for the conclusion of a financial crime investigation. 

Firstly it is important for investigators to assemble all documents pertaining to the alleged financial crime. Normally it makes sense that the victim of the financial may possess some documents that may relate to his loss and which may support his claims. Hence forensic investigators should gather these documents first to have a glimpse of what has happened. Further the victim may also be a potential fraudster and allowing documents to be kept in his possession may be dangerous as he may destroy all the evidence that is essential for the investigation. Indeed the victim being the fraudster may report his financial loss just to distract the suspicion of investigators and may later destroy the documents being held in his possession. Also there are situations whereby the victim may hesitate to hand over the documents since it may considered confidential but it is the duty of forensic investigators to convince the victim that they will maintain a professional skepticism in preserving and retaining these records. Hence it is extremely important to trace all documents from the victim’s side first as the latter might be a suspected fraudster and may also disappear in the middle of the investigation. Therefore a written statement from the victim along with his signature is important.

Secondly forensic investigators should liaise with third parties in order to collect further documents as evidence. Banks or other financial institutions should be approached since criminals may seek the aid of these bodies to succeed in their plans. Also individuals such as lawyers, solicitors or other professionals may also provide aid to the fraudster and they should be approached as well for further information. There may be situations whereby investigators have to interview individuals involved in illegal businesses that possess the same mindset as the fraudster and essential information can be gathered as well. In fact all suspected parties should be interrogated; even the government, if further information and evidence could be extracted.

Thirdly as mentioned above, forensic investigators should approach financial institutions as data possess by banks may reveal all transactions of the fraudster. In fact with the aid of the law, many documents may be traced. Bank documents generally reveal much more information than that of a financial statement or cash flow due to metadata, that is, the data is thoroughly described. The time, day, date and the teller’s name pertaining to the fraudster’s financial activity might be revealed and traced effectively.

Further, all professional contacts approached by the fraudster should be traced, for instance, the suspect may have bought an expensive house and sought the help of a real estate agent. Hence the real estate agent will possess all information relating to the income and expenditure of the fraudster and will carefully retain it. Therefore the real estate agent may be interviewed and valuable information and documents will be extracted.

Again the fraudster may be selling goods and services to customers and should be ordering from suppliers. Therefore investigators should approach industry contacts made by the fraudster such as customers, suppliers or even competitors. Indeed the trend of revenue and expenses should be followed and any anomalies should be taken into consideration. 

Governmental agencies should also be approached since they are responsible for maintaining records such as birth certificates, driving licenses and so on. Fraudsters may possess multiple birth certificates in order to fake their identities. Hence governmental records would indeed be precious information for forensic investigators. On the other hand, people that were close to the suspect should be interviewed such as wife, business partners or any siblings. The character of the fraudster might be revealed and his further movements might be anticipated. 

Lastly forensic investigators, upon gathering all evidence from the above parties, should focus on gathering evidence from the fraudster himself. Proper consultation should be made with qualified lawyers since the suspect may revoke any accusations being laid on him.

Question 3 (6 marks)

Evidence gathered in financial crime cases is different from the one gathered in non-financial crime cases. What is the basic difference in the composition of these two types of evidence?

There is much reliance on real evidence namely fingerprints for murder, manslaughter or theft cases for non-financial crimes. Examples of real evidence could also be firepower, guns or other crime weapons, that is, the extensive use of physical objects used by criminals to commit and evidence. On the other hand, non-financial rely more on documentary evidence such as bank records, financial statements, receipts, vouchers, invoices and so on. Normally investigators resort to little documentary evidence in non-financial crimes.

Also the nature of evidence differs in both financial and non-financial crimes. Financial crimes may involve large amount of documentary evidence such as bounced checks which will be useful for forensic investigators for preservation, retention and conclusion. On the other hand, for instance, 200 bounced checks for non-financial crimes would prove too hectic and cumbersome.
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