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ASSESSMENT 13 							Total Marks: 30
Legal Aspects of Contracts
1. Answer the following questions: (24)
i. How would you define a contract?
A construction contract can be defined as an agreement drawn up between an owner and a contractor that is enforceable by law. The contract is signed by both the owner and the contractor, and both parties are bound by its conditions. The contractor agrees to construct a building in line with the owners wishes and if a dispute occurs that cannot be resolved, it will be dealt with through the courts using the contract as the legal basis for resolving the dispute.

ii. What are the essential elements of a contract?
The first essential element of a contract is that both parties agree to the content as well as its terms and conditions. These might include such factors as the timescale, penalties or specific materials to be used. The contract is only enforceable once both parties have signed it. The second essential element is that the contract must be lawful, it must not contain any unlawful conditions which will render it illegal. An example may include fraudulently changing order prices to inflate prices, which would be contract fraud, but if the fraud was serious enough it may be considered criminal fraud, such as intentionally passing off illegal building materials as safe. The third element of a contract is valid consideration, i.e. that something of value is promised by one party to another, such as the payment of money or the promise to pay money. It is essential that a consideration is written clearly and unambiguously in a contract so that it cannot be misunderstood. The final element of the contract is that it must be signed by competent parties i.e. not minors or anyone deemed incapable of understanding what they are signing.

iii. What are lump sum contracts? Where is a lump sum unsuitable? What are the advantages and disadvantages of a lump sum contract?
A lump sum contract is when the contractor agrees to take on a construction project for a fixed amount of money which can be paid either in instalments or at the end of each construction phase. A lump sum contract may be unsuitable if weather conditions are going to be a factor in the build process, as it may be difficult to estimate the time it will take to complete a project. For example, if working in a cold climate that is subject to snow or ice, it may not be possible to operate certain tools or machinery or transport workers to the site. In this instance an alternative contract type would be more suitable such as a cost-plus or unit price contract. There are both advantages and disadvantages to a lump sum contract. An advantage for the owner is that this is the safest form of contract as the cost is known upfront. For the contractor the advantage lays in cost savings if the project comes in under budget, when this happens he gets to keep the additional sum as profit. For example, if the contract amount is £2m, and the final cost is £1,990,000, the contractor will earn an extra £10,000. A disadvantage of a lump sum contract for the contractor will be the occurrence of overruns due to reworking, weather, or poor management, as he will have to suffer the losses.  For the owner it means benefitting from not having to pay additional costs to the contractor if a project overruns. 

iv. What is a cost plus percentage of cost contract?
A cost plus percentage of cost contract is a negotiated contract between the contractor and the owner, whereby the owner has control over expenditure including approval for salaries, purchase orders and expenses, and will reimburse the contractor for those costs. The contractor will also receive a percentage fee as profit, normally this is a percentage of the contract’s full price. For example, if a plumbing job costs £3000, the contractor may receive a 10% fee, which would equate to £300. This method, however, is rarely used as there is no incentive or motivation for the contractor to keep costs low. 

v. How would you select the type of contract for a piece of construction work?
To select the right type of contract for a construction project, firstly the owner needs to establish whether a competitive bid contract or a negotiated contract would be the most suitable. A competitive bid contract would be the better option if the owner has time to issue a tender and wait for the bids to come in before choosing the lowest bidder. He must also take into account which contractor is the most solvent and is able provide the necessary guarantees. A negotiated contract may be awarded to a contractor who is specialised in his field with the right equipment and expertise, such as a piling contractor, and who is able to invest his own capital in the project. The owner will then repay the contractor through a cost-plus contract.

vi. What are insurance contracts?
An insurance contract is between the owner and contractor and forms part of the overall contract. It covers employer’s liability, physical damage to the works or materials, and workers’ compensation for personal injury. Whether it is the owner or the contractor who assumes responsibility for the insurance contract, the insurance company will accept responsibility for any damage or loss incurred during the construction project. It does not normally cover negligence on the part of the contractor. For this, the contractor will need to have professional indemnity insurance against liability arising from professional negligence.

2. "A particular type of contract is normally suitable for a particular situation." Comment and describe with suitable examples. (6)
A ‘one type fits all’ contract does not exist in construction. It is necessary to chose the type of contract that will be the most suitable for the project in hand. 
For example, if all the plans and specifications are ready before a project is put out to tender, a lump sum contract would be most suitable. It provides the owner with certainty because the contractor agrees to pay a single fixed sum for completing the project. This type of contract would be used for a normal housing project consisting of a set amount of standard houses. The price is fixed irrespective of whether the project eventually costs more or less than the contract amount, if it ends up costing less, the contractor keeps the excess profit, but if it costs more the contractor has to bear the loss. In this type of contract the contractor may use extra items or even remove some, but the project must still cost the same amount, it is important to note though that excess variations or omissions of certain materials are not allowed.
If plans and specifications are not completely ready at the start of the project however, or parts of the project are difficult to quantify ahead of their start date, a unit price contract would be more suitable. This type of contract is more suitable for groundworks and foundations as it is more flexible and allows the owner to make quantity estimates, on which the contractor would quote their unit price, such as for dirt removal per tonne. However, a disadvantage of this type of contract is that if the owner’s estimates are not very accurate and the amount of dirt that needs to be removed is substantially more than he anticipated, it could become very expensive.
A third type of contract combines both of the above in what is known as a combined contract. The unquantifiable elements, such as excavations, are costed using the unit price method, and the quantifiable elements, such as the number of houses, are calculated using the lump sum method. 
These contracts are known as competitive bid contracts, the owner will normally put out a tender on which various contractors will submit their bids, and the winning bid will be chosen from the final selection.
Where a specialised project requires specialised skills or equipment, there may not be many contractors in that field, so a negotiated contract would be more appropriate. For example, a piling contractor who would need to use specialised piling rigs or drilling equipment for creating bore holes and inserting piling foundations. In this instance, a cost-plus-fee contract would be more appropriate, whereby the owner reimburses the contractor for all the actual costs, plus a fixed fee or percentage of the costs as payment, this could be 5% or 10% of the total amount.
In conclusion, the contract must be appropriate for the type of project being tendered, it must provide legal protection and cover for both parties. The wrong choice of contract would be ineffective if a dispute arose and could result in expensive litigation, it may even be unlawful, so it is imperative that the correct and most suitable contract is chosen with the proper legal advice.
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