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Marking Criteria:
 We expect the learners to write minimum one well expressed point in three lines against each allocated mark. This means one needs to write 15 lines with 5 well expressed points to get high grades for a 5 marks question.
For high grades use examples and illustrations where appropriate. 
1.1 - How would you define a contract?

A contract is a legally binding formal agreement that is intended to be enforceable by law. The contract itself can either be written or spoken, should have legal achievable objectives, be between two parties (at least normally) and be made by people of sound judgement. Though courts could find that if a person is drunk it can either be the person is competent or incompetent depending on the related competency of the drunkard to the contract

1.2 – What are the essential elements of a contract?

My apologies I’ve been back at the American websites again because they do explain things so much clearer  - I’ve highlighted the word “Frayed” which is  not a UK legal term according to the Law Society’s website so I’ve continued with its use as it expresses someone’s mental state better than I could find elsewhere – UK law generally seems to accept only 5 elements and writing as a 6th as consideration and capacity seem to be rolled into the one element but the consideration might not be done by an individual or even the same person as the person signing the contract.

Offer - An offer is the beginning of a contract. One party must propose an arrangement to the other, including definite terms. For example, if the proposal is an offer to build houses, it must include quantity, price and a delivery / completion date. When the offer is communicated to the other party, he has the right to accept, reject or amend the offer. If he rejects it, the offer dies. If he amends the offer, the original offer dies and his amendments become a new counteroffer that the other party can accept or reject.

Acceptance - An offer can be accepted in writing, in person or over the phone. The acceptance must simply be communicated to the offering party, with an obvious declaration that the accepting party intends to be bound by the proposer’s terms. Under the "Mailbox Rule" used in most states, an offer is deemed accepted when the accepting party places it in a mailbox or sends an email, even if the offering party never actually receives it. – US Law above, UK Law Below
Acceptance must be communicated to the seller: the buyer must receive the acceptance to be effective (Entorres v Miles Far East (1955)); silence will not suffice (Felthouse v Bindley (1862)); acceptance can be made through conduct (Butler Machine Tool v Ex-cell-o Corporation (1979)). 
Consideration - Consideration is something of value that the parties are contracting to exchange. Generally, one party exchanges money for property or services, but the parties can both exchange property or services, as long as a court would find that each party's consideration has sufficient value.

Competency / Capacity - Competence, also called legal capacity, is a party's ability to enter into a contract. The most common reason for incompetence is age. A party must be at least 18 years old to enter into a contract. If a minor signs a contract, she has the right to cancel it. Another reason for incapacity is mental illness. A person incapacitated by a disease or disability, who does not understand the terms of a contract they entered, has the right to rescind his acceptance of an offer, voiding the contract. Lastly, a person under the influence of drugs or alcohol may be considered incompetent if the other party knew or should have known that the person's impairment affected his ability to understand and freely consent to the contract.

Mutual Consent - Generally, the law assumes that a competent party freely consents to a contract. However, if consent was obtained on the basis of frayed, due to duress or because of the exercise of undue influence, a party's consent is considered involuntary and the contract is void.
Legality - A contract is only enforceable if the activity in the contract is legal. For example, a person cannot contract with someone to commit assault, murder or another criminal act. Additionally, contracts to split lottery winnings in states where gambling is illegal have been delayed unenforceable.

Writing - Not all contracts need to be in writing, but under the Statute of Frauds, certain contracts must be in writing in order to be enforceable. A written contract is required for all transactions involving property (i.e., lease or sale of a home), any promises to marry, any agreements to pay a third party's debt and any transaction in which performance cannot be completed within one year of the contract signing.

1.3 – What are lump sum contracts? Where is a lumps sum contract unsuitable? What are the advantages and disadvantages of a lump sum contract?

A lump sum contract is the traditional means of procuring construction, and involves a single ‘lump sum’ price for all the works being agreed before the works begin.

It is generally considered a beneficial contract agreement if the work is well defined when tenders are sought and significant changes to requirements are unlikely. This means that the contractor is able to accurately price the works they are being asked to carry out.

 Therefore, design and build and measured procurement methods of contracting where only outlines of requirements have been drawn up would make this sort of procurement method unsuitable for lump sum contracts. This traditionally means that the procurement process is slower as a more extensive amount of time is required in the preliminary stages, which results in lump sum contracts being used for smaller works.

The advantages of a lump sum contract include:

· Lump sum contracts can be seen to reduce client risk as the price is fixed (although in reality it is still likely to vary, but not by as much as some other forms of contracting).

· It is widely accepted and understood as a method of contracting.

· The bidding analysis and selection process is relatively straight-forward.

· The greater degree of certainty on the part of the client can make it simpler and easier to secure a construction loan.

· Change orders are minimised.

· The management required by the client is reduced.

· There can under certain circumstances be a greater margin for profit for the contractor.

· Lump sum payments are made in regular, predictable instalments, providing the contractor with a reliable and stable cash flow and making financing simpler for the client.

Disadvantages include:

· It can give greater risk to the contractor than some other contract forms, as there are fewer mechanisms available for them to vary their price.

· As a result of the additional risks faced by the contractor, they may increase their tender price.

· Careful documentation and record keeping of change orders is required, which can be time-intensive.

· Preparing the tender may be more expensive for the contractor.

· As a result, there may be a slower tender process than for other contract forms.

· Progress may be slower as the design will generally need to be completed before the works begin.

· The employer may have to pay a higher price for any alteration or additions that are required that are beyond the scope of the contract.

· It can be seen as a more adversarial form of contracting than some more collaborative forms.

Disputes can arise relating to change orders, scope and design changes, and so on.

1.4 – What is a cost plus percentage of cost contract?
There are several varieties of cost-plus contracts, all designed to provide an additional profit to the contractor. These cost-plus-percentage of a cost are a type of contract that requires the buyer to reimburse all legitimate project costs towards the seller.  Aside from reimbursing costs, the buyer also needs to pay a percentage cost as stipulated and agreed upon in the contract.   This type of contract raises the additional fee as the cost of the contractor rises.

This type of contract provides longer time quality delivered by the seller and the final cost may be less than the fixed price contract agreement. However, it is important to provide additional administration in order to ensure that only the permissible costs are paid. The project manager needs to make sure that the project management activities are exercising adequate overall costs.

This type of contractual agreement is appropriate when it is desirable to shift some risk of the contract performance from the contractor to the buyer. This type of contract is used when the item that is purchased cannot be defined or when the data to estimate the cost is not appropriate. In most cases, this type of contract is applicable in research and development or used in procurement of repairs contracting where the time for the contract is agreed but costs remain unspecified.

1.5 - How would you select the type of contract for a piece of construction work?
Because legal agreements often create risk for the parent organization, procurement activities are often guided by the policies and procedures of the parent organization. After the project management team develops an understanding of what portions of the project work will be outsourced and defines the type of relationships that are needed to support the project execution plan, the procurement team begins to develop the contracting plan. 

On smaller, less complex projects, the contract development and execution is typically managed through the parent company or by a part-time person assigned to the project. On larger, more complex projects, the procurement team can consist of work teams within the procurement function with special expertise in contracting. The contract plan defines the relationship between the project and the subcontractors (supplier, vendor, or partner) and also defines a process for making changes in the agreement to accommodate changes that will occur on the project. This change management process is similar to the change management process used with the project agreement with the project client.

The contracting plan of the project supports the procurement approach of the project. The following are some factors to consider when selecting the type of contract:

· The uncertainty of the scope of work needed

· The party assuming the risk of unexpected cost increases

· The importance of meeting the scheduled milestone dates

· The need for predictable project costs

There are several types of contracting approaches and each supports different project environments and project approaches. The legal contracts that support the procurement plan consist of two general types of contract: the fixed-price and the cost-reimbursable contracts, with variations on each main type. 

The fixed-price contract is a legal agreement between the project organization and an entity (person or company) to provide goods or services to the project at an agreed-on price. The contract usually details the quality of the goods or services, the timing needed to support the project, and the price for delivering goods or services. There are several variations of the fixed price contract. For commodities and goods and services where the scope of work is very clear and not likely to change, the fixed price contract offers a predictable cost. The responsibility for managing the work to meet the needs of the project is focused on the contractor. The project team tracks the quality and schedule progress to assure the contractors will meet the project needs. The risks associated with fixed price contracts are the costs associated with project change. If a change occurs on the project that requires a change order from the contractor, the price of the change is typically very high. Even when the price for changes is included in the original contract, changes on a fixed-price contract will create higher total project costs than other forms of contracts because the majority of the cost risk is transferred to the contractor, and most contractors will add a contingency to the contract to cover their additional risk.

Fixed-price contracts require the availability of at least two or more suppliers that have the qualifications and performance histories that assure the needs of the project can be met. The other requirement is a scope of work that is most likely not going to change. Developing a clear scope of work based on good information, creating a list of highly qualified bidders, and developing a clear contract that reflects that scope of work are critical aspects of a good fixed-priced contract.

If the service provider is responsible for incorporating all costs, including profit, into the agreed-on price, it is a fixed-total-cost contract. The contractor assumes the risks for unexpected increases in labor and materials that are needed to provide the service or materials and the timeliness needed to deliver the summary of the contract.

The fixed-price contract with price adjustment is used for unusually long projects that span years. The most common use of this type of contract is the inflation-adjusted price. In some countries, the value of its local currency can vary greatly in a few months, which affects the cost of local materials and labor. In periods of high inflation, the client assumes risk of higher costs due to inflation, and the contract price is adjusted based on an inflation index. The volatility of certain commodities can also be accounted for in a price adjustment contract. For example, if the price of oil significantly affects the costs of the project, the client can accept the oil price volatility risk and include a provision in the contract that would allow the contract price adjustment based on a change in the price of oil.

The fixed-price with incentive fee is a contract type that provides an incentive for performing on the project above the established baseline in the contract. The contract might include an incentive for completing the work on an important milestone for the project. Often contracts have a penalty clause if the work is not performed according to the contract. For example, if the new software is not completed in time to support the implementation of the training, the contract might penalize the software company a daily amount of money for every day the software is late. This type of penalty is often used when the software is critical to the project and the delay will cost the project significant money.

If the service or materials can be measured in standard units, but the amount needed is not known accurately, the price per unit can be fixed—a fixed unit price contract. The project team assumes the responsibility of estimating the number of units used. If the estimate is not accurate, the contract does not need to be changed, but the project will exceed the budgeted cost.
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Cost-Reimbursable Contracts
In a cost-reimbursable contract, the organization agrees to pay the contractor for the cost of performing the service or providing the goods. Cost-reimbursable contracts are also known as cost-plus contracts. Cost-reimbursable contracts are most often used when the scope of work or the costs for performing the work are not well known. The project uses a -reimbursable contract to pay the contractor for allowable expenses related to performing the work. Since the cost of the project is reimbursable, the contractor has much less risk associated with cost increases. When the costs of the work are not well known, a cost-reimbursable contract reduces the amount of money the bidders place in the bid to account for the risk associated with potential increases in costs. The contractor is also less motivated to find ways to reduce the cost of the project unless there are incentives for supporting the accomplishment of project goals.

Cost-reimbursable contracts require good documentation of the costs that occurred on the project to assure that the contractor gets paid for all the work performed and to assure that the organization is not paying for something that was not completed. The contractor is also paid an additional amount above the costs. There are several ways to compensate the contractor.

· A cost-reimbursable contract with a fixed fee provides the contractor with a fee, or profit amount, that is determined at the beginning of the contract and does not change.

· A cost-reimbursable contract with a percentage fee pays the contractor for costs plus a percentage of the costs, such as 5% of total allowable costs. The contractor is reimbursed for allowable costs and is paid a fee.

· A cost-reimbursable contract with an incentive fee is used to encourage performance in areas critical to the project. Often the contract attempts to motivate contractors to save or reduce project costs. The use of the cost reimbursable contract with an incentive fee is one way to motivate cost reduction behaviors.

· A cost-reimbursable contract with award fee reimburses the contractor for all allowable costs plus a fee that is based on performance criteria. The fee is typically based on goals or objectives that are more subjective. An amount of money is set aside for the contractor to earn through excellent performance, and the decision on how much to pay the contractor is left to the judgment of the project team. The amount is sufficient to motivate excellent performance.

On small activities that have a high uncertainty, the contractor might charge an hourly rate for labor, plus the cost of materials, plus a percentage of the total costs. This type of contract is called time and materials (T&M). Time is usually contracted on an hourly rate basis and the contractor usually submits time sheets and receipts for items purchased on the project. The project reimburses the contractor for the time spent based on an agreed-on rate and the actual cost of the materials. The fee is typically a percentage of the total cost.

Time and materials contracts are used on projects for work that is smaller in scope and has uncertainty or risk and the project, rather than the contractor, assumes the risk. Since the contractor will most likely include contingency in the price of other types of contracts to cover the high risk, T&M contracts provide lower total cost to the project.
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To minimize the risk to the project, the contract typically includes a not-to-exceed amount, which means the contract can only charge up to the agreed amount. The T&M contract allows the project to make adjustments as more information is available. The final cost of the work is not known until sufficient information is available to complete a more accurate estimate.

Variations, Phased Payments and the other
Vendors and suppliers usually require payments during the life of the contract. On contracts that last several months, the contractor will incur significant cost and will want the project to pay for these costs as early as possible. Rather than wait until the end of the contract, a schedule of payments is typically developed as part of the contract and is connected to the completion of a defined amount of work or project milestones. These payments made before the end of the project and based on the progress of the work are called progress payments. For example, the contract might develop a payment schedule that pays for the development of the curriculum, and payment is made when the curriculum is completed and accepted. There is a defined amount of work to be accomplished, a time frame for accomplishing that work, and a quality standard the work must achieve before the contractor is paid for the work.

Just as the project has a scope of work that defines what is included in the project and what work is outside the project, vendors and suppliers have a scope of work that defines what they will produce or supply to the company. (Partners typically share the project scope of work and may not have a separate scope of work.) Often changes occur on the project that require changes in the contractor’s scope of work. How these changes will be managed during the life of the project is typically documented in the contract. Capturing these changes early, documenting what changed and how the change impacted the contract, and developing a change order (a change to the contract) are important to maintaining the progress of the project. Conflict among team members will often arise when changes are not documented or when the team cannot agree on the change. Developing and implementing an effective change management process for contractors and key suppliers will minimize this conflict and the potential negative effect on the project.

Synopsis
· Contract selection is based on uncertainty of scope, assignment of risk, need for predictable costs, and the importance of meeting milestone dates.

· Total fixed cost is a single price where the scope is well defined. A fixed price with incentive contract offers a reward for finishing early or under budget or a penalty for being late. A fixed price with adjustment allows for increases in cost of materials or changes in currency values. A fixed unit price contract sets a price per unit, but the exact number of units is not known.

· In a cost reimbursable contract, the project pays for costs. A cost plus fixed fee contract assures the contractor of a known fee. A cost plus percentage fee calculates the fee as a percentage of the costs. A cost plus incentive fee sets goals for the contractor to achieve that would result in a bonus. A cost plus award fee is similar, but the goals are more subjective. Time and materials contracts pay for costs plus an hourly rate for the contractor’s time.

Payments to vendors and suppliers are required during the course of the project. A change management system needs to be in place when dealing with vendors and suppliers.

1.6 – What are insurance contracts?

I assume that the question is to lead you towards the protection of client / contractor as detailed below rather than into the various types of insurance for Public liability, Professional indemnity and others as summarised below the Contract Work Insurance details

Contract Work insurance

This is a policy that covers all risks associated with a construction project, commonly issued under the joint names of a contractor and a principal client. It is sometimes referred to as 'Contract Works Insurance'.

Cover usually protects against the cost of unforeseen loss or damage to building works, machinery movement, advanced business interruption and public liability, installation and constructional plant during the construction period but can be extended to include the maintenance period too. In addition, cover can be included for tools, plant owned by the policy holder or plant hired in.

Specific Insurances - 

Collateral Warranty, this is generated by the duty of care between project specialists (normally the Architect and Client) to ensure that the project is constructed free of defects – Insurances to cover this are Latent Defects and Professional Indemnity Insurance

Directors and Officers Insurance, designed to prevent people within the company working on a project from being financially liable to shareholders or creditors

Employers Liability Insurance, Compulsory if employing people, to ensure that they are compensated should injury or illness result from working for the employer

Integrated Project Insurance – Replacing the old Professional Indemnity Insurance

Latent Defects Insurance, As mentioned, and is felt to be a better form of protection than a collateral warranty that might require proof that there was a breach of contract 

Legal Expenses Insurance, normally comes as part of a larger insurance contract but can be taken out individually to protect individuals and is designed to cover the costs of defending legal action.

Legal Indemnity Insurance, covering anything that was previously unforeseen, and causes capitol loss to the policy holder

Office Combined/Contents/Buildings Insurance, Not only used to ensure the building and contents but also in some instances business interruptions and consequential loss as well as fraud. 

Performance Bond, normally used to protect the client from failures of the contractor, commonly because of insolvency.

Professional indemnity Insurance, is used to provide financial cover to a client in any event of proven negligence on the part of the service provider

Residual Value Insurance, this is designed to underwrite the valuations of assets at the end of any “lease” or other financial arrangement. 

Terrorism Insurance, designed to cover material damage in the event of an act of terrorism.

2.0 – A particular type of contract is normally suitable for a particular situation, Comment and describe with suitable examples.

The descriptions are under question 1.5, repeating them would not be beneficial in my opinion

fixed-total-cost contract. – Single Project with a detailed scope of works, ideally a bespoke Architect led project where the client has a reasonably clear project value before the work commences, that would be my preferred choice

fixed-price contract with price adjustment- Seems to be recommended for long term procurement purposes of repeat units – something along the lines of a national house builder who is then using its own subsidiary arm to get the properties built – it is working on designs that are constant and only such things as ground conditions and other local influences are involved as issues and it then gets to 

“play “nicely whilst its subsidiary arm “beats up the contractor” delivering the individual elements.

Don’t know how best to describe that, always been thought of in that manner

fixed-price with incentive fee – This is liable to be best used in a PFI or similar situation which will span a number of years – construction of major projects driven by government money and only seen under audit scrutiny by the project client but where there is a detail to that project that is quantifiable, new large scale bridges, like the new Severn Bridge, HS2 Rail Link all having quantifiable elements with an end goal.

fixed unit price contract – appropriate with supply only contracts for elements for a construction projects, kitchens, sanitary ware etc.

cost-reimbursable contract with a fixed fee – Specialist Sub Contractor, most likely just to supply skilled labour.

cost-reimbursable contract with a percentage fee – Single project where the quantities have not been fully detailed

cost-reimbursable contract with an incentive fee – Long term maintenance contracts, large design and build works which have time penalties involved or similar

cost-reimbursable contract with award fee – High Speed Build requirements, almost emergency projects

time and materials – Supply of specialists to a site either for installation or repair, can result in work being treated like hospital jobs and the specialists only come back when they have nothing more pressing to do, and there is a reliance of trust between contractor and client
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