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Marking Criteria:
 We expect the learners to write minimum one well expressed point in three lines against each allocated mark. This means one needs to write 15 lines with 5 well expressed points to get high grades for a 5 marks question.

For high grades use examples and illustrations where appropriate. 
	                                                                  (i)

CSAE 3001 defines evidence as “Information used by the practitioner in arriving at the practitioner’s conclusion. Evidence includes both information contained in relevant information systems, if any, and other information. Sufficiency of evidence is the measure of the quantity of evidence. Appropriateness of evidence is the measure of the quality of evidence.”

 There are three types of Evidence 
1. Demonstrative 

2. Testimonial 

3. Physical 

Lord Harwicke stated that no evidence was admissible unless it was "the best that the nature of the case will allow”.
According to Blackstone's Criminal Practice the best evidence rule in England and Wales as used in earlier centuries "is now all but defunct". Lord Denning MR says that "nowadays we do not confine ourselves to the best evidence. We admit all relevant evidence. The goodness or badness of it goes only to weight and not to admissibility." 
In the United States Federal courts, the best evidence rule is part of Article X of the Federal Rules of Evidence (Rules 1001-1008).The rule specifies the guidelines under which one of the parties of a court case may request that it be allowed to submit into evidence a copy of the contents of a document, recording or photograph at a trial when the "original document is not available." If the party is able to provide an acceptable reason for the absence of the original then "secondary evidence" or copies of the content in the original document can be admitted as evidence. The best evidence rule is only applied in situations in which a party attempts to substantiate a non-original document submitted as evidence during a trial. Admissibility of documents before state court systems may vary.

Best evidence is a rule of evidence requiring the “best” evidence of something be admitted at trial or during a hearing.  In most cases, this means the original of a document or object (or a verifiably accurate copy) must be the one used in court, unless it has been lost or destroyed.

Today, litigants generally accept that a photocopy or scanned electronic version of an original document is not likely to come with major errors or fraudulent changes from the original.  At worst, a copy or scan might be hard to read.  Therefore, the best evidence rule does not typically come up when photocopies of a document are used in court, unless one of the parties suspects that the copies have been altered through fraud or by mistake.

The best evidence rule affects both real evidence, or physical evidence, and documentary evidence, or recordings of information used as evidence.  
Sometimes, documentary evidence is acceptable because the actual object was destroyed or simply cannot be brought into a courtroom
For example, a 2011 issue of the ABA Journal discussed a personal injury case in which a railroad employee was injured by a defective locomotive.  The employee’s attorneys tried to have photographs of the locomotive, which clearly showed the defects, admitted into evidence.  The opposing attorney objected, however, citing the best evidence rule: the locomotive itself was the best evidence that the locomotive was defective.  Therefore, the opposing attorney argued, the actual locomotive should be admitted into evidence – not the photographs of it.

Not surprisingly, the opposing attorney lost this argument.  Even though it makes legal sense – the best evidence rule does require the actual object when you can get it – it doesn’t make real-world sense.  Bringing a full-size locomotive into court would be nearly impossible, so even if the defective locomotive is still available, the best evidence rule would not require the plaintiff to bring it into court when good photographs were available to show the jury as well.

In these situations, the court will usually also give a jury instruction that tells jurors they’re allowed to assume that the original would have been harmful to the person who spoiled it.

In some cases, the best evidence rule becomes an issue due to spoliation.  Spoliation occurs when one party intentionally or negligently destroys or alters evidence, or something the party should reasonably understand might be evidence in an upcoming court case.  When spoliation results in the destruction or altering of a piece of evidence, the best evidence rule may allow a copy, photograph, or “less than best” alternative to be used, because the original is no longer intact or accurate.  
                                                         (ii)
The collection process will usually start with the collection of the most fragile or most easily lost evidence. Special consideration can also be given to any evidence or objects which need to be moved. Collection can then continue along the crime scene trail or in some other logical manner.
It is very important to put in order and gather evidence carefully in order to avoid the confusion ensuing from the absolute number of documents that a forensic accountant has to deal with. It provides a framework for creating a tracking system for the evidence; this will be useful regardless of the size of the investigation and the volume of evidence.

 It is important that forensic accountants have a thorough understanding of the legal process involved in proving their case before they master the art of using the evidence they have gathered to establish guilt.
It is also important to give a cursory inspection to ensure that whatever is being seized is included in the warrant authorizing seizure.

It is essential to assign unique numbers to individual items for the purposes of identification and organization.

                                                            (iii)                                                          

The decisions that a forensic accountant takes during the course of gathering evidence are closely associated with the scope and manner of the investigation.
The following devices usually contain relevant data which could when collecting evidence are:

• Personal computers

• Network servers

• Wireless and cordless telephones

• PDAs and BlackBerry devices

• Answering machines

• Paging devices

• Caller ID devices

• Digital cameras

• Facsimile machines

• Printers

• Scanners

• ID card printers

• Copiers

• Compact disc duplicators

• Smart cards/magnetic stripe cards

• Security systems

• Global positioning systems

• Electronic gaming devices

• Vehicle computer devices

• Storage media
                                                            (iv)

                                                             (v)
According to AU Section 339A, Working papers are records kept by the auditor of the procedures applied, the tests performed, the information obtained, and the pertinent conclusions reached in the engagement. Examples of working papers are audit programs, analyses, memoranda, letters of confirmation and representation, abstracts of company documents, and schedules or commentaries prepared or obtained by the auditor. Working papers also may be in the form of data stored on tapes, films, or other media.

Working paper summaries and analyses factual material, which are usually the basis of testimony in cases of litigation to recover losses if shareholders commence litigation against the enterprise, i.e. class-action lawsuits, or if the forensic accountant is required by law to produce them in front of regulatory bodies.

Working papers are the property of the auditor, and some states have statutes that designate the auditor as the owner of the working papers. The auditor's rights of ownership, however, are subject to ethical limitations relating to the confidential relationship with clients.

Working papers ordinarily should include documentation showing that—

a. The work has been adequately planned and supervised, indicating observance of the first standard of field work.
b. A sufficient understanding of internal control has been obtained to plan the audit and to determine the nature, timing, and extent of tests to be performed.
c. The audit evidence obtained, the auditing procedures applied, and the testing performed have provided sufficient competent evidential matter to afford a reasonable basis for an opinion, indicating observance of the third standard of field work.
d. Accounting records and other documents.
e. Public record searches. 
f. Electronic computer files.
g. Photographs or digital photos, preferably with a date/time stamp
h. Documentation specifying chain of custody.
i. Interview notes and audio recordings
j.  Third-party information. 
k.  Court pleadings and deposition transcripts.
                                                           (vi)

Below are the steps of collecting evidence:

· Document Retention Considerations
It is important to preserve electronic evidence present in the company’s accounting system because during the course of business it is common for transactions to take place, assets to be acquired and sold, accounting systems to be modified, new information to become available, and estimates to be revised. It is better to establish some basic points at the beginning of the investigation. Moreover, a huge volume of files and documents will be reviewed during the investigation; therefore, investigators must decide which, out of all these documents, should be retained. There are certain circumstances, however, that require all documents and electronic files to be retained. For example, subpoenas may require all information to be presented.

· Planning Considerations
A plan will indicate the scope of the investigation and be a helpful tool to prove that the documents sought were relevant to the investigation. It will also avoid unnecessary hoarding of information, which may include different types of documents, from various witnesses, stored at different locations. Although in some situations the forensic accountant might purposefully adopt an approach where volumes of evidence are collected and stored in different locations, generally a more focused approach is preferred. A plan helps to minimize the confusion created by

perplexing terminology. It is usually important to meet up with clients, depending on the nature of the investigation, in order to discuss the type of evidence that may be required and to locate the evidence relating to the time period under scrutiny.
· Creating a Chain of Custody

The chain of custody serves as proof that the evidence has been properly preserved from alteration and damage from the time when it was collected to its presentation. It signifies to the court or regulatory body in front of which the evidence is being presented that it has probative value. Therefore, the investigator should discuss the level of detailed record-keeping required to establish a chain of custody with counsel and the client before gathering the evidence.

                                                            (vii)

The list below talk about starting place of information that may symbolize a good place in which to begin the investigation. The following are the types of documents collected in the evidence gathering process:

· Signed statements. It is always useful to obtain written and signed statements from witnesses as well as the complainants. Although these statements will not be substitutes for the actual testimonies offered by witnesses in court, they may provide a summary or an outline of what might be expected at their trial testimony.

· Transactional paperwork. Every business operates in a different manner, and while the basic documents will be generally similar, there will be some differences. This is where pre-planning will be useful for the investigators. Therefore, they must always be on the lookout for any documents or paper trails left by transactions such as invoices, vouchers, original records, etc. that may indicate the flow of money.

· Intranet sources. More and more businesses are creating networks connecting their employees and departments. This intranet connection not only increases productivity but also serves as a source of valuable information. Investigators need to examine chat facilities and weblogs where suspects and witnesses are most likely to be found. Although they will find no transactional information there, they will be quite likely to spot unofficial communication of value to the investigation. This communication may include gossip, rumours, and crucial background information related to employees and managers.

· E-mails. E-mails are a very common mode of communication in a business organization, and the investigators might benefit from this when they are looking for evidence. Not everyone is careful about what is sent in an e-mail and to whom. Most messages are saved on the corporate server for a long time, which is helpful for investigators seeking to examine messages sent through emails.

Documentary evidence may be present in multiple locations, but they can be divided into three broad categories: 

(i) the victim of the financial crime is the first place where investigators should look; 

(ii)  the next source is the third parties who may have access to or possess documentary evidence; 

(iii)   The investigators should look for evidence possessed by the suspect. It is advisable to follow the above order, although where and from whom the investigators find evidence first will differ depending on the nature of the case and the business.

                                                          (2)
Investigators should start collecting documents as soon as they receive a complaint or an allegation. Usually, the victim of a financial crime will have some documentary evidence to support his/her allegations. It is advisable to collect those documents rather than telling the victims to wait until the investigators have looked into the allegations and made a case.

If the investigators do not collect the victim’s documents, there is a chance that they will be lost or destroyed. Sometimes the party who files a complaint is complicit in the crime but reports the crime regardless, possibly to divert suspicion from the reporting party. Therefore, if the investigators allow some documentary evidence to remain with the reporting party, the latter may destroy those documents. Even if the reporting party is not involved in the crime, there is every possibility of the suspect or his/her accomplices gaining access to the documents and altering, stealing or destroying them.

If the victim is reluctant to give the documents to the investigators, as is the case with sensitive financial documents, they should make copies or issue receipts. It is important to tell the complainant about the need for proper procedures to safeguard documentary evidence and ensure that it is admissible in court.

The investigators should try to persuade the complainant that evidence would be safer with them as they are trained to handle sensitive documents. Thus, the complainants would retain copies of the original documents along with the itemized receipts for everything collected from them by the investigators.

Investigators should be meticulous in their paperwork, as their liability insurance will only protect them to a certain extent. When faced with hundreds of documents, some investigators may be tempted to lump them all together in bulk and list the groups of documents. This may cause problems when it becomes difficult to locate a specific document. Moreover, investigators may be held liable if the victim claims that he/she disclosed sensitive financial information or a trade secret and the investigators cannot disprove it. Therefore, it is always helpful to list everything even though this may be time-consuming.

Even when complainants have no documentary evidence to substantiate their allegations, the investigators should still record a written and signed statement. This statement would serve as proof that a complaint had been made should, for whatever reason, the complainant recant the statement in the future. There is also a possibility of the original witness or complainant becoming unavailable in the future. 
In this case, a written statement would serve as a reference in the witness’s absence, although it would not be admissible in court. Should the witness change his/her original statement or forget important details, the written statement would obviate the need for the investigators to start from scratch.

In financial crime investigations most of the documentary evidence is collected from third parties. A criminal must act like any other person, have frequent interaction with other businesses, deposit money in banks, and seek advice from financial and legal experts, etc. in order to succeed as a financial criminal. Therefore it is very likely that third parties such as banks, business organizations, and the government will possess crucial pieces of information that link the suspect to criminal activities.

                                                         (3)

The type of evidence is what differentiates financial crimes from non-financial crimes. In cases of murder or burglary, for example, evidence usually comprises fingerprints, weapons, and other physical or real objects. Sometimes, documentary proof and photographs are also considered important evidence but these are relatively rare in non-financial crimes. Financial crimes, on the other hand, are highly document-based. Investigators are usually faced with volumes of documents, receipts, papers, etc. What is considered an unusually high volume of evidence for non-financial crimes is a very common volume for financial crimes.

Financial crime investigators should attach special importance to this rule. For example, when nonfinancial crime investigators are trying to prove that “X” shot and killed “Y”, they usually need the gun used in this murder as evidence. However, when financial crime investigators are trying to prove that CFO “A” embezzled money from the company’s pension fund, copies of bank statements incriminating

“B” may hold weight with the prosecutors. Although this may be admissible as evidence in court, the original documents and bank statements will be required.

The investigator’s primary responsibility should be to preserve and safeguard all relevant documents.
Regardless of how documentary evidence was gathered, the investigator has ultimate responsibility for its safekeeping and production once it is in his/her possession. If the investigator is well aware of the precautionary measures and protocol required for handling evidence, this responsibility is not too difficult to fulfill.

The collection process will usually start with the collection of the most fragile or most easily lost evidence. Special consideration can also be given to any evidence or objects which need to be moved. Collection can then continue along the crime scene trail or in some other logical manner. Photographs should also continue to be taken if the investigator is revealing layers of evidence which were not previously documented because they were hidden from sight.
Under no circumstances should evidence containing moisture be packaged in plastic or paper containers for more than two hours. Moisture allows the growth of microorganisms which can destroy or alter evidence.
Each type of evidence has a specific value in an investigation. The value of evidence should be kept in mind by the investigator when doing a crime scene investigation.
Below are some examples of non-financial crime evidence:
Fingerprints: Fingerprints (also includes palm prints and bare footprints) are the best evidence to place an individual at the scene of a crime. Collecting fingerprints at a crime scene requires very few materials, making it ideal from a cost standpoint. All non-movable items at a crime scene should be processed at the scene using gray powder, black powder, or black magnetic powder.
Bite Marks: Bite marks are found many times in sexual assaults and can be matched back to the individual who did the biting. They should be photographed using an ABFO No. 2 Scale with normal lighting conditions, side lighting, UV light, and alternate light sources. If the bitemark has left an impression then maybe a cast can be made of it. Casts and photographs of the suspect's teeth and maybe the victim's teeth will be needed for comparison. For more information consult a forensic odontologist.
Broken Fingernails: Much like a bullet that has individualizing striations on it, natural fingernails have individualizing striations on them. A broken fingernail found at a crime scene can be matched to the individual it came from many months after the crime has been committed. Broken fingernails should be placed in a paper packet which is then placed in a paper envelope. It can then be transported to the crime lab for analysis. Known samples from the suspect and maybe from the victim will be needed for comparison.
Firearms and Tool marks: Bullets and casings found at the crime scene can be positively matched back to a gun in the possession of a suspect. Bullets and casings can also be examined at the crime lab and sometimes tell an investigator what make and model of weapons may have expended the casing or bullet. A bullet found at the crime scene can sometimes be matched back to the same lot of ammunition found in a suspect's possession.
Hair: If a root sheath is attached, then DNA analysis using PCR technology can say that this hair came from a certain percentage of the population to which the suspect belongs. If there is no root sheath, then a microscopic analysis can say that the hair has the same characteristics as the suspect's hair and is similar to his or her hair. At this point, no one can say that a hair came from a particular individual. Hair found at the scene should be placed in a paper packet and then placed in an envelope. If a microscopic examination is required, then 15-20 representative hairs from the suspect must be submitted to the lab for comparison. If DNA analysis if going to be used, then a whole blood sample from the suspect must be submitted to the lab in a "Vacutainer." Contact a DNA lab for more information.
Reference:
· Gathering Evidence Unit 6 Forensic Accounting study note

· www.rotlaw.com
· www.bangerterlaw.com
· www.crime-scene-investigator.net
· www.oag-bvg.gc.ca
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