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1.         Give brief answers for the following questions:                                                               (12)
i.      Define the term ‘Mith’aq’. 
ii.      What is ‘Aqd’?
iii.      Define the term ‘token money (Hamish Jiddiah)
iv.      What is a mouquf contract?
	v.	What is the difference between communicative and non-communicative contracts?
vi.      Explain invalid contract. 

2.         Discuss the elements of a contract according to Islamic Law.                                                   (5)


3.         What are the elements of the subject matter for an Islamic contract?                                   (5)
Activity                                                                                                                                                                (8) 
Produce a sample contract for an Islamic finance with reference to the sample contract point  out the main elements of the contract reflecting their applicability on Islamic Finance.


























1.         Give brief answers for the following questions:                                                               

i. Define the term ‘Mith’aq’. 
Mith¯aq is a covenant and refers to an earnest and firm determination on the part of the concerned parties to fulfil the contractual obligations. It has more sanctity than ordinary contracts. 

Examples of Mith¯aq are the treaties in the early Islamic era between Muslims and other nations and the contract of marriage. As such, this term has more relevance with religious and social covenants than with economic or financial contracts.

ii.      What is ‘Aqd’?
‘Aqd means “contract” in modern law and is the conjunction of an offer between one of the two contracting parties with the acceptance by the other in a manner that it affects the subject matter of the contract. According to Majallah al-Ahkam al-Adliyyah, an ‘Aqd takes place when two parties undertake obligations in respect of any matter. It is affected by the combination of an offer (Ijab) and acceptance (Qabul). 

A contract involves: 
· the existence of two parties
· the issuance of an outward act depicting internal willingness
· an offer (Ijab) and acceptance (Qabul)
Further, there must be a legal union between the two declarations regarding the subject matter or the contractual obligations.

‘Aqd, therefore, implies obligation arising out of a mutual agreement. The term ‘Aqd has an underlying idea of conjunction, as it joins the intention as well as the declaration of two parties. 











ii. Define the term ‘token money (Hamish Jiddiah)
Hamish Jiddiyah is the margin reflecting the firm intention of the promise.  In the case of binding promises, Islamic banks take token money from the promisee clients, which is the amount taken from them to convey seriousness in purchasing the relevant commodity/asset. Banks hold token money as a trust and adjust it in price at the time of the execution of the sale. This means that token money is taken before the execution of an agreement, as against ‘Arb¯un, which is taken from the buyer as part of the price after execution of the sale agreement. In cases where the bank undertakes some activities and incurs expenses in purchasing the asset for onward sale to the promisee, and the latter fails to honor the “promise to purchase”, the bank can recover the actual loss from the promisee; the excess/remaining amount of Hamish Jiddiyah will have to be given back to the client.

iv.      What is a mouquf contract?
Mouquf contract means suspended contract. There are various reasons why a contract may be suspended: 
· Defective capacity of any of the parties, e.g. a transaction by a minor which has the likelihood of both benefit and harm is valid subject to ratification, which may be accorded by the guardian after the transaction and before the minor attains puberty, or by the minor himself after puberty if the guardian did not object before his attaining puberty. The status of such a contract is that if ratification is granted, it acts retrospectively from the date of the contract, but if ratification is refused, the contract becomes void.
· Lack of proper authority, i.e. the person acting as agent does not have proper authority over the principal – the contract by a Fuduli (a person who is neither guardian nor agent, or if he is an agent, he transgresses the limits prescribed by the principal). It is also subject to ratification as in case 1 above.
· The right of any third party. If the owner sells a property mortgaged by someone, it will be subject to ratification by the mortgagee. If a house owned by A is mortgaged with a bank, A cannot sell it, and if he enters into a contract to sell it, it will be a Mawquf contract. The bank would demand that his debt be paid first. It is important to observe that before ratification, the buyer has the right to revoke the contract but the mortgagor/seller has no right to revoke the contract of sale made by him.








v.     What is the difference between communicative and non-communicative contracts?
The commutative (Uqood-e-Mu‘awadha) contracts define that one party can get remuneration or compensation – like sale, purchase, lease and Wakalah contracts. 
The non-commutative (Uqood Ghair Mu‘awadha) contracts define that one cannot get any return or compensation – like contracts of loan.


vi.      Explain an invalid contract. 
The validity of any contract depends on the legality or illegality of the subject matter, the existence and precise determination of the subject matter, delivery or the ability to deliver the subject matter without involvement of excessive uncertainty and precise determination of the price or consideration in a contract.

An invalid contract is one which is not in accordance with Islamic law, both as regards its ’Asl (fundamental components, nature or essence) and Wasf (accessory circumstances or external attributes). A contract is deemed invalid when all elements of the contract (form or offer and acceptance, the subject matter and the contracting parties) are not found to be in order; the conditions of each element have not been met and it is not free from external prohibited activities like Riba, Gharar, etc. Also the form of the contract does not conform between offer and acceptance, their issuance in the same session and the existence of Ijab until the issuance of Qabul. Als of the parties of the contract are not sane and mature in age and the subject matter is not permissible, in existence, deliverable and known
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Contracts that do not conform to certain tenets or that involve any prohibited elements are regarded as invalid. 
As per Islam it is unlawful to devour others’ property by theft, embezzlement, usurpation, bribery, cheating and all other unlawful means of acquiring wealth. These proscriptions are in addition to the main prohibitions like Riba, Gharar and Qim¯ar. So contracts who include these elements and do not conform to the tenets of the Shari’a are invalid. 
A contract must define the essential elements of a contract and if these elements are not found properly, the contract is invalid. 









2.         Discuss the elements of a contract according to Islamic Law.                     (5)

A contract must define the essential elements of a contract and if these elements are not found properly, the contract is invalid. 

[bookmark: _GoBack]The form, i.e. offer (Ijab) and acceptance (Sighah)
An offer (Ijab) is the necessary condition of a valid contract. It is a declaration or a firm proposal made first with a view to creating an obligation, while the subsequent declaration is termed acceptance (Qabul).  Ijab signifies the willingness of a party to do something positive. 
An offer is considered cancelled in the following cases:
· withdrawal of the offer by the maker;
· death of a party or loss of its capacity to enter into the contract;
· termination of the Majlis, i.e. contractual session, without concluding the contract;
· destruction of the subject matter;
· lapse of the time fixed for acceptance.
The contracting parties (‘Aqidain)
The subject matter (Ma‘qud ‘alayh)


3.         What are the elements of the subject matter for an Islamic contract?                                 
· the form, i.e. offer and acceptance (Sighah)
· the contracting parties (‘Aqidain);
· the subject matter (Ma‘qud ‘alayh).

There are seven components in a contract:
· the concurrence of offer and acceptance;
· the unity of the Majlis (session/meeting) of a contract;
· plurality of the contracting parties;
· sanity or the power of distinction of the contracting parties;
· subject matter susceptible to delivery;
· the object (Mahall) defined;
· the beneficial nature of the object, in that trade in it is permitted as per Shari’a rules.







Activity                                                                                                                    (8) Produce a sample contract for an Islamic finance with reference to the sample contract point out the main elements of the contract reflecting their applicability on Islamic Finance.


Agreement For Interest Free Loan	Comment by Chatzivasileiou Anna: Avoiding Riba

This AGREEMENT 	Comment by Chatzivasileiou Anna: ‘Aqd	Comment by Chatzivasileiou Anna: the concurrence of offer and acceptance
is made at Kuwait City on 05 April 5, 2019
BETWEEN

XYZ Limited, having its place of business at Kuwait City, Kuwait hereinafter referred to as “the Client” (which term shall wherever the context so requires or permits mean and include its successors-in interest and assigns) of the ONE PART. 	Comment by Chatzivasileiou Anna: the contracting parties (‘Aqidain)
AND

ABC Bank Limited, a duly incorporated banking company having its registered office at Kuwait City, Kuwait hereinafter referred as “the Institution” (which expression shall wherever the context so requires or permits mean and include the heirs, legal representatives and successors-in-interest and assigns) of the OTHER PART. 	Comment by Chatzivasileiou Anna: the contracting parties (‘Aqidain)

WHEREAS the Institution has agreed to give an Interest Free Loan to the Client on terms and conditions hereinafter appearing. 	Comment by Chatzivasileiou Anna: the subject matter (Ma‘qud ‘alayh)

NOW, THEREFORE, THIS AGREEMENT WINTESSETH AS UNDER:

1. The Institution hereby agrees to provide to the Client an Interest Free Loan (hereinafter referred to as “the Loan”) up to a maximum of KWD 40,000 on the terms and conditions hereinafter contained. 	Comment by Chatzivasileiou Anna: the offer (Ijab

2. The parties hereto hereby mutually agree and covenant as under:
i. The Client undertake to repay the loan without any interest on or before 05 April 5, 2022 . 	Comment by Chatzivasileiou Anna: obligation of the client
ii. In case the Client fails to perform as per provisions of this Agreement or any amount is required to be paid by the Client on a specified date and is not paid on that date, or any amount is payable by the Client under this Agreement within a specified period after the receipt of a demand from the Institution and is not paid by it within the specified period after the receipt of the demand and such amounts have to be recovered through litigation, a court may award solatium to the Institution to cover the expenses incurred in the recovery of its dues. 	Comment by Chatzivasileiou Anna: conditions in case the client fails to fulfill obligations

3. As security for repayment of the Institution’s loan and/or all other sums payable as aforesaid the Client hereby agrees and undertake to give such security as may be acceptable to the Institution and the terms and conditions of which shall be such as the Institution may determine. 	Comment by Chatzivasileiou Anna: acceptance (Qabul)

IN WITNESS WHEREOF the Client and the Institution have executed this agreement on the day, month and year hereinabove mentioned. 

Witness 								CLIENT:  XYZ Limited	Comment by Chatzivasileiou Anna: the contracting parties (‘Aqidain)
1. Mushtaq Younas 
2. Cumhur Sahin 

Witness 								INSTITUTION: ABC Bank Limited	Comment by Chatzivasileiou Anna: the contracting parties (‘Aqidain)
1. Yusuff Jelili 
2. Ali Amuda



























Signature: Anna Chatzivasileiou 					Brussels, 16/04/2019
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