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Marking Criteria:
 We expect the learners to write minimum one well expressed point in three lines against each allocated mark. This means one needs to write 15 lines with 5 well expressed points to get high grades for a 5 marks question.
For high grades use examples and illustrations where appropriate. 
	
1. What are the environmental regulatory framework in the UK?
The regulatory framework in the UK recognizes that the environmental issues that are encountered daily, and in the future, are not limited to this country alone. The environmental impact of our daily work and social practices has a global effect and, to that end, the regulatory framework is very much influenced by policy decisions made by the United Nations (UN) and the European Union (EU) at international forums that lead to international legislation. 
United Kingdom environmental law concerns the protection of the environment in the United Kingdom. Environmental law is increasingly a European and an international issue, due to the cross - border issues of air and water pollution, and man - made climate change.
The principal environmental regimes are:
· Environmental Permitting Regime, combining the pollution prevention and control regime and waste management licensing and industrial emissions
· Water
· Waste
· Contaminated land
· Conservation of nature, wildlife and habitats
· Environmental impact assessments
Health and safety and planning matters are regulated separately from environmental matters, but are interlinked. For example, the clean-up of contaminated land is generally required under the planning regime (during redevelopment) rather than the contaminated land regime.
The UK government passes legislation for England, and on some matters in Wales. For all remaining matters in Wales, the National Assembly for Wales has powers to legislate. In England the main body responsible for developing environmental policy and drafting environmental legislation is the Department for Environment, Food and Rural Affairs (DEFRA) although the Department for Business, Energy & Industrial Strategy generally handles issues relating to climate change. Apart from where the UK government has competence, the Welsh government develops environmental policy for Wales.

The Environment Agency (EA) (in Wales, Natural Resources Wales (NRW) is the main body responsible for issuing permits and enforcement, although in some cases the local authority (LA) carries out these functions.
Environmental liability can arise under:
· Criminal law.
· Civil law.
· Public or administrative law. 
· Company law.
The distinct features of Civil and criminal Law
	Criminal Law
	Civil Law

	Offences against society
Mainly statute law
Action brought by State
Intended result is punishment
Punishment cannot be insured against
Action can be taken regardless of loss
Proven guilty beyond reasonable doubt

	Torts
Offences against the individual
Mainly common law
Action brought by individual
Intended result is compensation (‘damages’)
Insurance can be obtained
No action is possible 
without a loss
Proven liable on the balance of probabilities



Criminal law
Criminal law consists of laws made by Parliament that are called Acts Regulations or Statutory Instruments. The main body of environmental legislation in the UK is criminal law, and the contravention of these laws can result in fines, sanctions on business trade or even prison. 
The sanction for breach of most environmental laws is prosecution of an individual or company by the relevant regulator in the criminal courts. The maximum penalties are usually as follows:
· Lower courts: GB£50,000 and/or six months' imprisonment. Unlimited fine for offences committed after 12 March 2015. Legislation has long been in place to increase the maximum term of imprisonment to 12 months but, as yet, this change has not been brought into force
· Higher courts: unlimited fine and/or five years' imprisonment.
Company directors and officers can be prosecuted if the criminal offence was committed with their consent or connivance, or was attributable to their neglect. 
The Legal Aid, Sentencing and Punishment of Offenders Act 2012 was passed in May 2012. It provides that wherever a statute or common law offence could result in a fine of GB£5,000 or more (the current amount established as level five on the standard scale), magistrates can now apply a fine of any amount (that is, unlimited). 
In July 2014, the Independent Sentencing Council issued guidelines for sentencing those found guilty of environmental crimes. The guidelines introduced a 12 step sentencing process for organisations intended to reduce inconsistencies in sentencing and ensure that sentences match the seriousness of the offence, the harm caused, the culpability and will seek to remove any gain realised through commission of the offence. In particular, "starting points" for sentences will distinguish between:
· Micro companies (annual turnover up to GB£2 million).
· Small companies (annual turnover of between GB£2 million and GB£10 million).
· Medium companies (annual turnover of between GB£10million and GB£50 million).
· Large companies (annual turnover of GB£50 million and over).
The first case to be considered under the guidelines was R v Thames Water Utilities Ltd [2015] EWCA Crim 960. The Court of Appeal suggested that fines in the millions of pounds would be appropriate for serious environmental offences stating that fines must be high enough to send a strong message to company directors and shareholders about their environmental obligations. The Court made a direct comparison with fines applied to financial services market regulation breaches finding that, where harm has been caused by deliberate action or inaction, fines equal to a substantial percentage (up to 100%) of the company's pre-tax net profit for the relevant year could be imposed, even if this results in fines in excess of GB£100 million. Analogous guidelines came into effect

· Examples of environmental legislation in the UK are:
· Conservation of Habitats and Species Regulations 2010
· Control of Pollution (Oil Storage) (England) Regulations 2001 
· Environment Act 1995 
· Hazardous Waste (England and Wales) Regulations 2005 
· Hazardous Waste (Wales) Regulations 2005 
· Land Drainage Act 1991 
· Nitrate Pollution Prevention Regulations 2008 (England only) 
· Producer Responsibility Obligations (Packaging Waste) Regulations 2007 
· Site Waste Management Plans Regulations 2008
· Water Industry Act 1991 
· Water Resources (Environmental Impact Assessment) (England and Wales) Regulations 2003 
· Water Resources Act 1991
(Source: Environment  Agency, 2011)

Civil law
Private persons can bring civil law claims for harm caused by environmental matters, usually under the common law of nuisance or negligence. Claims are usually for damages, but the courts can also grant an injunction.

Civil law covers such areas as contracts, negligence, family matters, employment, and land law. The Environment Agency was given the power to impose civil sanctions on businesses in England and Wales in 2010. Unlike criminal law and the prospects of prosecution, civil sanctions are imposed by the Environment Agency. The EA could still choose to prosecute environmental offences, but civil sanctions give them more flexibility on the way they enforce 
regulation. There are six types of civil sanctions:

· Compliance Notice- a Regulator's written notice requiring actions to comply with the law, or to return to compliance, within a specified period; 
· Restoration Notice-a Regulator's written notice requiring steps to be taken, within a stated period, to reverse the harm caused by non-compliance, so far as possible; 
· Fixed Monetary Penalty-a low-level fine, fixed by legislation, that the regulator may impose for a specified minor offence; 
· Enforcement Undertaking-an offer, formally accepted by the regulator, to take steps that would make amends for non-compliance and its effects; 
· Variable Monetary Penalty-a proportionate monetary penalty, which the regulator may impose for a more serious offence; 
· Stop Notice-a written notice that requires an immediate stop to an activity that is causing serious harm or presents a significant risk of causing serious harm.
Public or administrative law
Regulators can serve enforcement notices on operators requiring them to rectify breaches of environmental law. Failure to comply with enforcement notices can constitute a criminal offence. In some cases, regulators can shut down an operator's activities until the breach has been rectified.
Third parties, including non-governmental organisations (NGOs), can challenge the validity of a public authority's decision through judicial review and have an express right to request that regulators take action if either:
· Environmental damage is occurring.
· There is an imminent threat of environmental damage.
Company law
Company law imposes a duty on directors to promote the company's success for the benefit of its members as a whole, taking into account the effect of the company's operations on the community and the environment. If a director breaches this duty, shareholders may be able to bring a derivative action on behalf of the company against the director, even if he has not benefitted from the breach.

2. Briefly explain the environmental permitting regime (EPR)

There is an integrated environmental permitting regime (EPR) which came into force on 6 April 2008. On that date it automatically converted the previous PPC regime permits and waste management licences into Environmental Permits (EP). On 6 April 2010, water discharge activities, groundwater discharge activities and radioactive substances registration and authorisation were also brought under the EPR and existing consents were automatically converted.

In 2013, the EPR was amended to implement Directive 2010/75/EU on industrial emissions (integrated pollution prevention and control) (Industrial Emissions Directive) (IED), which consolidated a number of earlier EU Directives and requirements. In 2015, the EP Amendment Regulations 2015 (SI 2015/918) amended the EPR, transposing requirements under the Energy Efficiency Directive 2012

Activities or specified installations listed in Schedule 1 to the EPR (these cover a wide range of industrial and power generation activities and include installations covered by the Integrated Pollution Prevention and Control (IPPC) regime under the IED).
· Waste operations.
· Mobile plant (used to carry on either one of the Schedule 1 activities or a  waste operation).
· Mining waste operations.
· Water discharge activities.
· Radioactive substances activities.
· Groundwater activity.
· Small waste incineration plant.
· Solvent emission activity.
The new Environmental Permitting (England and Wales) Regulations 2016 came into force on 1st January 2017.
Whilst there are no major changes as a result of the new regulations, they provide a consolidated system of environmental permitting in England and Wales and transpose provisions of fifteen EU Directives which impose obligations requiring delivery through permits or which are capable of being delivered through permits.
The new Regulation revoke the Environmental Permitting (England and Wales) 2007 (and amendments) as well as the Environmental Permitting (England and Wales) Regulations 2010. They also amend a wide number of acts including Control of Pollution Act 1974, Water Industry Act 1991, Clean Air Act 1993 and Goods Vehicles (Licensing of Operators) Act 1995. One hundred and twenty-one Statutory Instruments also have amendments made under these Regulations.
The environmental permitting regime requires those carrying on certain types of activity to hold an environmental permit. It provides operators with a "one-stop-shop" for environmental permits, covering a wide range of activities that release emissions to land, air and water, or that involve waste. The environmental permitting framework was originally created in 2007 to simplify the process of applying for, regulating and measuring compliance in permitting. The legislation created a more efficient and effective regime, reducing the bureaucracy associated with the various separate permitting regimes that had previously been in place.
A key component is that it allows applicants that would otherwise require several permits for activities falling under various regulations on a single site to complete a single application, and to be issued with one permit. The framework introduces different levels of control, based on risk: 
· exclusions (activities that may be undertaken without any permit);
· exemptions (activities that may be undertaken after registering, which is free); 
· standard rules permits (standard requirements and conditions for the relevant activities are set out so that applicants can determine in advance whether the permit is applicable to their proposals); and 
· bespoke permits (permits written specifically for activities which are unique or of higher risk).
The 2016 Regulations maintain the environmental permitting and compliance regime applying to various activities and industries as set out above. The 2010 Regulations have been amended 15 times and the 2016 Regulations consolidate these amendments into one clear set of applicable legislation.
This consolidation does not change the underlying law, other than the minor amendments. The government has stated that it will publish an explanatory note to accompany the environmental permitting core guidance (produced by Defra in March 2013) which will explain in more detail the changes made by the 2016 Regulations.
The aims of the Regime are to:
· protect the environment;
· deliver permitting and compliance effectively and efficiently in a way that provides increased clarity and minimises the administrative burden on both the regulator and the operators of facilities;
· encourage regulators to promote best practice in the operation of regulated facilities; and
· continue to fully implement European legislation.
An offence is punishable with:
• On summary conviction: an unlimited fine and/or 12 months imprisonment. Offences committed prior to 12 March 2015 will only receive a fine not exceeding GB£50,000 and/or 12 months imprisonment.
• On indictment: an unlimited fine and/or an imprisonment term not exceeding five years.

3. What are various regulations and legislation for cleaning up contaminated land?
In UK law contaminated land is defined as land that, due to substances on, in or under it, is being caused harm or has the potential to be harmed, or is doing either of the above to water sources.
The definition of what constitutes harm is if living organisms are being interfered with or if ecological systems, which are essential to the life of certain creatures, are being damaged. This can include the damage of property.
The designation of what is contaminated land should be determined by the local authority under whose jurisdiction the land falls. 
Both the Environmental Protection Act 1990 and the Environmental Act 1995 detail the legal procedure for dealing with sites of land pollution and also who is responsible. It states that anyone who caused or knowingly permitted substances that require remediation due to land pollution shall be held responsible for the pollution and be liable to provide for that remediation.
If no such person can be found after an inquiry then the person responsible for remediation is the current owner, though only on the land that they own or occupy. No remediation needs to be undertaken on land other than that which is owned if the pollution has escaped from the confines of its original site of pollution. 
There is an overlap of legislation related to the clean-up of contaminated land between the Environmental Protection Act 1990 and the Environmental Damage (Prevention and Remediation) (England) Regulations 2015 (ED Regulations).
Part IIA of the Environmental Protection Act 1990 aims to ensure that contaminated land identified and remediate where it poses unacceptable levels of risk. It is not an offence under the Part IIA regime to pollute or contaminate land.
The ED Regulations relate to the prevention and remediation of environmental damage, being damage to species, habitats, sites of special scientific interest, surface water or groundwater, and land. The ED Regulations only apply to the most serious cases of environmental damage. The ED Regulations were extended to cover marine waters from 19 July 2015, through the implementation of the Offshore Safety Directive 2013 (2013/30/EU).
The principal enforcement authority is the relevant local authority (LA). However, certain types of sites or offences are regulated by the Environment Agency (EA)/Natural Resources Wales (NRW). In addition, Natural England (which is an executive non-departmental public body responsible to the Secretary of State for Environment, Food and Rural Affairs) also has enforcement powers. In English marine waters, the enforcement authority is allocated to the EA, Marine Management Organisation and the Secretary of State. The enforcing authority responsible for dealing with environmental damage to Welsh marine waters is the Welsh Government.
Investigation and clean-up
Under the Part IIA regime, contaminated land is land that is in such a condition that significant harm is being caused, or there is a significant possibility of such harm being caused to the environment (including human health). Harm is assessed by reference to the land's current use. The mere presence of contaminants on a site does not necessarily mean that it is contaminated land.
Land also qualifies as contaminated if contaminants present on the land are causing or are likely to cause significant water pollution or the significant possibility of such pollution.
LAs must inspect their areas to identify any contaminated land. LAs and the EA/NRW must keep public registers of contaminated land. If an LA or the EA/NRW identifies any contaminated land, it must serve a remediation notice on the appropriate persons requiring them to remediate the contamination, unless those persons are willing to carry out the remediation voluntarily.
Under the ED Regulations, an operator must take all practicable steps to prevent environmental damage if that operator causes an imminent threat of damage. If environmental damage has already occurred, the operator must take all practicable steps to prevent further damage. If the regulator considers that environmental damage has occurred, it can serve a remediation notice on the responsible operator setting out the measures that must be taken.

For damage to sites of special scientific interest (SSSIs), EU species and habitats, and water, steps required to be taken can include:
· Remediation of the resource. 
· Other measures which recognise that actual remediation of the resource is not possible or that compensation should be made to account for temporary loss of a resource, complementary remediation and/or compensatory remediation. 
Sometimes it is possible for the local authorities and the Environment Agency to negotiate with those responsible for the remediation of the land and extract a voluntary clean up proposal. However, this is not always possible and if by 3 months there has been no solution the local authority can issue a formal remediation notice. 
If the responsible party still refuses to perform remediation of the contaminated site then criminal proceedings can be brought against them, the local authorities can run their own clean up and they can seek to reclaim their costs from those responsible. 
For land contamination, remediation requires the removal or control of contaminants so that risks are reduced to below an unacceptable level, and/or to take reasonable measures to remedy harm or pollution that has been caused by a significant contaminant linkage.
If a planning application is made to develop a site with contaminated land, planning authorities can impose conditions in the planning permission requiring remediation to be carried out before the development starts. This is how most contaminated sites are dealt with.
Statutory Guidance for England on dealing with contaminated land and radioactive contaminated land was published by the Department for Environment, Food and Rural Affairs (DEFRA) in 2012. Statutory Guidance was published by the Welsh Government in the same year in relation to contaminated land in Wales.
Penalties
Failure to comply with a remediation notice without a reasonable excuse is a criminal offence punishable by a fine. The regulator can carry out the remediation itself and recover the costs from the relevant parties.
Contaminated Land Register
All local authorities will keep a register of sites that are considered to be contaminated land, along with the remedial notices that may have been served about those sites and information regarding any cleaning that may have been undertaken. These contaminated land registers are open to public access.
Purchase of a house will necessitate a solicitor checking the relevant local register to determine if the land on which it has been built has ever been contaminated and, if so, what remedial work has been done to the site. The register will only hold information if the land has ever been designated as contaminated land, and the propensity for local authorities to do this is not high.
[bookmark: _GoBack]So there may be the possibility that land upon which a house is built has previously been used for industrial purposes and may or may not be contaminated. The only way to find out this information is investigation, i.e. to undertake a specific commercial search; it is also possible to insure against contaminated land if it is thought that the possibility of the land being designated as contaminated may arise.
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